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L. RALPH MECHAM

ADMINISTRATIVE OFFICE OF THE

» August 18, 1992

TO THE MEMBERS OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

For your information, the next meeting of the Committee will
be held on October 12-13, 1992, at the Stouffer Madison Hotel,
515 Madison Street, Seattle, Washington. The meeting will start
each day at 9:00 a.m.

Arrangements have been made for a block of rooms at the
hotel for the nights of October 11-13, 1992, at the rate of $79
per night for single occupancy and $99 per night for double
occupancy. A choice of one king or two double beds is available.
Please make your own reservations by calling the hotel directly
at 1-206-583-0300 by Friday, September 21, 1992, identify
yourself as being a member of the Criminal Rules Committee, and
specify the nights you will be staying at the hotel.

For the non-judiciary Members, please make your travel
reservations through the National Travel Service by calling
1-800~445-0668. The identification Code you should use is "The
Administrative Office Rules Committee."

I have attached a map of Seattle and material describing
the hotel’s amenities. On behalf of Judge Hodges, I am also
making dinner arrangements for the Committee for Monday evening,
October 12, at 6:00 p.m. Additional information, including a
copy of the dinner menu, will be forwarded shortly to you.

If you cannot attend the meeting or have any questions,
please call Judy Krivit at (202) 633-6021.
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John K. Rabiej'
2 Attachments

cc: Honorable Robert E. Reeton
Mr. William R. Wilson
" Professor David A. Schlueter
Mr. William B. Eldridge

TRADITION'OF SERVICE TO,THE FEDERAL JUDIGIARY S

JOHN K. RABIEJ

DIRECTOR ' : UNITED STATES COURTS CHIEF, RULES COMMITTEE
JAMES E. MACKLIN, JR. SUPPORT OFFICE
DEPUTY DIRECTOR ‘ WASHINGTON, D.C. 20544






AGENDA
CRIMINAL RULES COMMITTEE
MEETING
October 12-13, 1992
Seattle, Washington
PRELIMINARY MATTERS
A. Introduction and Comments.

B. Approval of Minutes of April 1992, Meeting.

C. Report of Style Committee (Memo).

CRIMINAL RULES UNDER CONSIDERATION

A, Rules Approved by Standing Committee at June 1992
Meeting and Forwarded to Judicial Conference (No

Memo) .

1. ' Rule 12.1, Production of Statements.

2. Rule 16(a), Discovery of Experts.\

3. Rule 26.2, Production\of Statements.

4. ‘Rule 26.3, Mistrial.

5. Rule‘32(f), Production of Statements.

6. Rule 32.1, Production of Statements.

7. Rule 40, Commitment to Another District.
8. . Rule 41, Search and Seizure.

9. Rule 46, Production of Statements.

10. Rule 8, Rules Governing ¥ 2255 Hearings.
11. Technical Amendments.

B. Rules Approved by Standing Committee; To Be
Published for Public Comment (No Memo).

1. Rule lG(a)(l)(A); Dlsclosure of Statementﬂ by
Organizational Defendants.

~2..  Rule 29(b), Delayed Rullng on Judgment of
Acquittal.
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c. Other Criminal Procedure Rules Under Consideration

by the Advisory Committee. .

1. Rule 5(a), DOJ Proposal to Amend Rule 5 re
Appearances for Persons Arrested for UFAP
Offenses (Memo). ” ‘

2. Rules 10 & 43, Prbposal from Bureau of
Prisons to Permit In Absentia Arraignments
{Memo) .

3. Rule 11, Advising Defendant of Impact of
Negotiated Factual Stipulations (Memo).

4. Rule 16, ?roposal from Professor Ehrhardt
re Government Disclosure of Materials which
Implicate the Defendant (Memo).

5. Rule 16, Proposal from Mr. Bill Wilson that
Committee Examine Discovery Practices (Memo).

6. Rule 32, Judge Hodges' Proposal to Amend
(Memo) .

7. Rule 40(d), Proposal from Judge Collins re
Conditional Release of Probationer, etc.
(Memo) .

8. Rule 43(b), Proposal from DOJ re Sentencing
of Absent Defendant (Memo).

9. Other Rules.

D. Rules Pending Before Standing Committee.
1. Rule 57, Promulgation of Local Rules (Memo).
2. Rule 59, Proposal re Authority to Make

Technical Amendments (Memo).

. III. EVIDENCE RULES UNDER CONSIDERATION

Al Proposal to Create Separate Rules of Evidence
Y - Subcommittee (No Memo). '

 B. 'Evidence Rules Approved by Standing Committee and
' Forwarded to Judicial Conference (Copy of Rules;
No Memo). '
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c. Evidence Rules Considered by Standing Committee
and Remanded to Advisory Committees.
1. Fed. R. Evid. 804 (Memo).
D. Evidence Rules Pending Before Standing Committee.
1. Fed. R. Evid. 1102:(Memo).
E. Evidence Rules Under Consideration by Congress.
1. Fed. R. Evid. 412 (Memo).
IV. MISCELLANEOUS
V. DESIGNATION OF TIME AND PLACE OF NEXT MEETING.
N







ADVISORY COMMITTEE ON CRIMINAL RULES

Chalrman.

Honorable Wllllam Terrell Hodges
United States District Judge
United States Courthouse, Suite 512
311 West Monroe Street
Jacksonville, Florida 32202

Members:

Honorable James DeAnda

Chief Judge, United States
District Court

515 Rusk, 1llth Floor

Houston, Texas 77002

Honorable John F. Keenan
United States District-Judge
U.S. Courthouse

40 Foley Square, Room 234
New York, New York 10007

Honorable Sam A. Crow
United States District Judge
430 U.S. Courthouse

444 SE Quincy Street

- Topeka, Kansas 66683-3501

Honorable Harvey E. Schlesinger
United States District Judge
United States Courthouse

311 West Monroe Street
Jacksonville, Florida 32202

Honorable D. Lowell Jensen
United States District Judge
P.0O. Box 36060

450 Golden Gate Avenue

San Francisco, California 94102

Honorable B. Waugh Crigler
United States Magistrate Judge
United States District Court

255 West Main Street, Room 328

‘ Charlottesville, Virginia 22901

Honorable Robert S. Mueller, III
Assistant Attorney General
Criminal Division, Room 2107

~ U.S. Department of Justice
Washington, DC 20530

/4 al%jnmli,A.
‘ﬁ“%;ﬁal. -Cim

9/1/92

Area Code 904

232-1852
FAX-904-232-2245

Area Code 713
250~-5594

FAX-713-250-5086

7 Area Code 212

791-1325
FAX-212-791-8675
Area Code 913
295-2626
FAX-913-295-7615

\ Area‘dee 904‘

232-2931
FAX-904-232-2245
Area Code 415

556-9222

Area Code 804
296-7779

FAX-804-296-5585

‘Area Code 202

514-2601
FAX-202-514-9412



ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD. )

Stephen A. Saltzburg

Howrey Professor of Trial Advocacy

George Washington University
National Law Center

720 20th Street, 'NW, Room 308

Washington,:DC 20052

John Doar, Esquire

Doar, Devorkin, & Rieck
233 Broadway, 10th Floor
The Woolworth 'Building
New York',' New York ' 10279

Tom Karas,~Esquire

Tom Karas, Ltd.

101 North First Avenue, Suite 2470
Phoenlx, Arlzona 85003

Edward F. Marek Esquire
Federal Public Defender

1660 West 2nd Street, Suite 750
Cleveland, Ohio 44113

Roger Pauley, Esquire

Director, Office of Legislation
U.s. Department of Justice
Criminal Division, Room 2244
Washington, DC 20530

Reporter:

Professor David A. Schlueter

St. Mary’s University of San Antonio
School of Law

One Camino Santa Maria

San Antonio, Texas 78284

Liaison Member:

William R. Wilson, Esquire
Wilson, Engstrom, Corum & Dudley
809 West Third Street

Little Rock, Arkansas 72201

Secretary:
Joseph F. Spaniol, Jr.
Secretary, Committee on Rules of
Practice and Procedure
Washington, DC 20544

Area Code 202
994-7089 '
FAX-202-994-9446

Lok

Area Code 212
619-3730 ‘
FAX-212-962-5037

Area Code 602
271-0115
FAX-602-27120914

Area Code 216
522-4856 .
FAX~216-522-4321

Area Code 202
514~ 3202

FAX-202-514-4042"

Area Code 512
436-3308

FAX-512-436-3717

Area Code 501

375-6453
FAX-501-375-5914
Area Code 202
633-6021 '”
FAX-202-786-7089



F Aginda Them TG
o . G- 9jaz

‘ MINUTES
(f“\ o : ADVISORY COMMITTEE ,
o FEDERAL RULES OF CRIMINAL PROCEDURE

April 23, 24, 1992
Washington, D.C

The Advisory Committee on the Federal Rules of Criminal
Procedure met in Washington, D.C. on April 23 and 24, 1992.
These minutes reflect the actions taken at that meeting.

- CALL TO ORDER

Judge Keenan, acting chair, called the meeting to order
at 9:00 a.m. on Thursday, April 23, 1992 at the
Administrative Office of the United States Courts. The
following persons were present for all or a part of the
Committee’s meeting:

Hon. Wm. Terrell Hodges, Chairman
Hon. James DeAnda
Hon. John F. Keenan
Hon. Sam A. Crow
Hon. D. Lowell Jensen
Hon. B. Waugh Crigler
L ' Prof. Stephen A. Saltzburg
Mr. John Doar, Esq.
Mr. Tom Karas, Esq.
Mr. Edward Marek, Esq.
Mr. Roger Pauley, Jdr., de31gnee of Mr. Robert S.
Mueller III, Assistant Attorney General

Professor David A. Schlueter
Reporter

Also present at the meeting were: Judge Robert Keeton,
Chairman of the Standing Committee on Rules of Practice and
Procedure, Mr. Joe Spaniol, Mr. Peter McCabe, Mr. David
Adair, Ms. Judith Krivit, and Mr. John Robiej of the
Administrative Office of the United States Courts, and Mr.
William Eldridge of the Federal Judicial Center. Judge
Harvey Schlesinger was not able to attend.

I. INTRODUCTIONS AND COMMENTS

Due to the temporary absence of Judge Hodges, Judge
Keenan welcomed the attendees and noted that all of the

" members were present with the exception of Judge Hodges, who
was expected shortly and Judge Schlesinger whose docket

;@g**,{~‘ prevented him from attending the meeting. Judge Keenan
( : extended a welcome to the two new members, Judge Jensen and

k%“  Magistrate Judge Crigler. He noted that Mr. William

-
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Wilson,. Standlng Commlttee member actlng as llalson to the
Advisory Committee, was not able to attend due the recent
death of his wife. On. ‘behalf of the Commlttee, Judge Keenan
extended deepest sympathles to Mr. Wilson.

- II. APPROVAL OF MINUTES

'?JUdge ércm\méved that the minutes of the Committee’s ’
November meeting in Tampa, Florida be approved. Mr. Karas
seconded the motion which carried by a unanimous vote.

III. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION

Aa. Spec1a1 order of Bu51ness. Request by
Federal Bureau of Prisons Regarding Arraignments

' Mr. J. Michael Quinlan, Director of the Federal Bureau
of Prisons spoke briefly to the Committee, urging it to
reconsider proposed amendments to the Federal Rules of
Criminal Procedure which would permit arraignment of
detainees through closed-circuit television or some similar
arrangement. He noted that problems of security and the
sheer numbers of arraignments involving detainees threatened
to gridlock the system. He added that there are
approximately 119,000 such hearings, a year. In, partlcular
he asked the Commlttee to consider amending Rules 10 and 43
to permit arraignments without the defendant actually
appearing in court. Judge Keenan and the Reporter
indicated that the matter would be placed on the Fall 1992
agenda. : ‘

B. Rules Approved by the‘Supreme Court
‘ and by Congress

- The Reporter informed the Committee that several Rules
approved by the Supreme Court and sent to Congress had
become effective on December 1, 1991: Rule 16(a) (1) (A)
(Disclosure of Evidence by the Government), Rule

" 35(b) (Reduction of Sentence) and Rule 35(c)(Correctlon of

Sentence Errors). In addition, technlcal amendments in
Rules 32, 32.1, 46, 54(a), .and 58‘became effective on that
date. ‘ ‘ ‘ ' o

C. Rules Apprdved‘by thetstanding Committee
and Clrculated for Public Comment

The Reporter 1nd1cated that a number of rules whlch had

ff”been approved by the Standlng Committee for publlc comment
: Jwere back before the Commlttee for its reconsideration. He

' indicated. that very few written comments had been received

on the proposed amendments .and ' that most of those had been /

",,posltlve. The Reporter also ‘noted that the "Style"
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" subcommittee of the Standing Committee had presented its

; suggested changes in the language to all of the Rules and
R that unless otherwise noted, those changes should be a part
L of the approved versions forwarded to the Standing -~
Committee. K Judge Keeton added that it was not the 1ntent of
the Standlng Committee that the style committee make any
substantive changes to the ‘Rules themselves The Committee
then addressed each of the proposed Rules.

‘11':J Rule 12(1).‘Productlon of statements.u

¥ The Reporter indicated that‘no written comments had
‘ been received on the proposed amendment. After brief
discussion in which it was noted that the 1ntroductory ,
, language in the Rule should refer to "these Rules," Mr.
Lo Karas moved that the Rule be forwarded to the Standlng
Committee. Mr. Marek seconded the motion which carried by a
unanimous vote. - -

2. ' Rule 16(a). Disclosure of Experts.

The Reporter informed the Committee that the proposed
- . ‘amendment to Rule 16(a) had generated some comments from the
‘ - public. Several had raised the issue of the scope of the
{m“\ rule, the lack of specific tlmlng requirements, the
N relationship between this prov1s10n and others in Rule 186,
‘ and the difficulty of knowing in advance of trial which
experts would be called to testify.

A Mr. Karas moved that the Rule be approved and forwarded
i to the Standing Commlttee for its approval. Mr. Doar
ol ~ seconded the motlon. ‘

3 . Mr. Pauley referred to a letter sent by the Justice

: -Department to the Advisory Committee which expressed strong
opposition to the amendment. He noted that there did not
TR seem to be any real problems which required the amendment
1. . and that the Committee should consider the full panoply of
! experts that would potentially fall within this amendment.

! In particular, he noted that "summary" experts would be

| covered and that the amendment did not cover problems which
would arise if the government did not know in advance of
trial which witnesses it would call.. Judge Hodges noted the
the Department’s letter in opposition to the amendment had
been received by the Committee almost two months after the
offlclal comment perlod ended. :

o
1

1. Although the rules are noted here in chronologlcal \
order to fac111tate referencing, they were not discussed in
this’ exact order.
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. Professor Saltzburg endorsed the concept of the e
amendment. He indicated that the “language "at the request
of the defendant,” should stay in ‘and observed that if
. problems develop with appllcatlon there w111 be time for any
* further amendments.. ‘He, indicated that the problem of the
parties’ not know1ng who the w1tnesses would be . could be u“,

- addressed 'by extendlng the amendment only to those w1tness
that a party "expected" to call.x Mr. Marek echoed Professor
Saltzburg’s support, for the -amendment and dlsagreed with the
Department’s assertions that defendants are not currently ,
belng surprlsed by government experts. ‘ :

Il
R

Judge DeAnda spoke in” favor‘of'the amendment and noted
that the tlmellness regu1rements would affect both the
government and the . defense Judge Jensen added that the L
underlying concept. of "the Rule was good but that he. was ‘
opposed to the. requlrement for a written report. Mr. Pauley
again expressed concern about the amendment and added that
-it would require the government to present its theory of the
case to the defendant before trial."

-After some additional dlscu551on on the options
available to the Commlttee, the chair called the questlon on -
the existing motion to send the amendment forward as , .y
publlshed. That motlon falled by a vote of 8 to 2. ' <TT

Professor’ Saltzburg then moved that changes be made in
the amendment which would address some of the concerns.
raised during the discussion:

"At the defendant’s request, the government must
disclose to the defendant a written summary of
testimony the government intends to use under
Rules 702, 703 and 705 of the Federal Rules of
Evidence as evidence-in-chief at trial. This

~ summary must describe the opinions of the

¢ witnesses, the bases and reasons therefor, and the
“jw1tnesses' quallfloatlons "

Mr. Marek seconded the motion. 'Mr. Doar expressed some’
concern about whether the new language should leave out the
reference to the underlying data relled upon by the expert

. witness. ' Mr. Pauley noted that the new language addressed
some of the concerns raised by the Department of Justice but
in an extended discussion of the issue, stated that the
amendment and the debate it would generate were not needed
because currently no problem exists. In his view, the
amendment goes far beyond what is necessary and will
generate needless lltlgatlon ThHe suggestion was made ‘that
the Committee Note to ‘the amendment note some dlstlnctlon ‘fM\
~ between non-expert -"summary" witnesses. ‘ : - N
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The Committee’s vote on the motion was 5 to 5. But the
motion ultimately carried on the tie-breaking vote by the’
Chair, Judge Hodges. Professor Saltzburg then moved that
the Committee recommend to the Standing Committee that no
further public comment be sought on the amendment. That
vote as well was a tie vote (5 to 5) but ultlmately carrled
when the Chair voted in the afflrmatlve.v” L

Professor Saltzburg thereafter moved that conformlng
changes be made in Rule 16(b) (1) (C), that they be forwarded
to the Standing Committee with the recommendation that no
futher public comment ‘be, SOllCltedm‘ 'That motion was
seconhded by Mr. Marek ‘and carrled by a unanlmous vote.3

In further discussion on Rule 16 Judge Keenan
suggested that the Committee Note should indicate the
potent1a1 problems with fungible experts and the amendment
is not intended to create unreasonable procedural hurdles.
Mr. Marek expressed concern about disclosure of experts who
are not funglble It was noted by several members during

‘the ensuing discussion that Rule 16(4d) . prov1des an avenue of

relief for both sides.
3. Rules 26.2 and 46. Production‘of‘Statements.

The Reporter informed the Committee that the public
comments on the amendment to Rule 26.2 were generally
supportive of the change. One commentator suggested that
similar amendments be extended to the rules addressing
dimissal of indictments (Rule 12(b) (1)) and motions for new
trials (Rule 33). That same commentator pointed out that
there would be difficulty produc1ng statements at pretrial
detention hearings and hearings held under Sectlon 2255,
Another commentator indicated that the term "privileged

' 1nformatlon" should be defined.

Mr. Pauley referred to the letter prepared by the
Department of Justice which opposed the amendment to Rule
26.2 and Rule 46 insofar as those amendments would apply to
disclosure of statements at pretrial detention hearings.

He had no problem with the concept of Rule 26.2 but
expressed concern about the extension of productlon
requirements to pretr1a1 proceedlngs. A major problem, he
noted, would be the dlfflculty of gathering statements at

" such an early stage in the prosecutlon. He added that there

are no real problems requiring the amendment, that the
amendment will simply cause additional lltlgatlon, and w111

‘ pose dangers to government w1tnesses.f,

Mr. Karas responded that there can be a real problem '

‘where individuals are detained for lengthy periods of time.
‘Further, he noted that the Supreme Court 1n Salerno
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",recognlzed the importance of the court rece1v1ng accurate ‘
information in deciding pretrial detention issues.

Professor Saltzburg suggested that the Committee note

- reflect that the parties are expected to- proceed in goodﬁﬁw*

'1fa1th and that 1f statements are later dlscovered they !
~'should be glven to.the .court and let’ it decide whether toig

reopen the issue of detentlon.‘ Mr. Marek also spoke in'
favor of the amendment noting that a recent. report from the
Judlc1al Conference 1nd1cated a. grow1ng crisis in pretr1al
detentlons, in hlS v1ew, th re was a real need for accurate
information: at that stage." ! He’ empha51zed that the B
government attorney can‘s‘ ly tell his. or ‘her’ w1tnesses to

‘bring thelr“statements w1th“them, Subsequently discovered

. statements would trlgger a re- open1ng of the issue if they

demonstrated a materlal dlfference w1th the witness s'u
testlmony. b & <

RS “Hu',mt

Maglstrate Crlgler ralsed“concerns about the scope 'of
the rulewand querled whether‘the rule envisioned that o
statements of afflants and hearsay declarants’ would be

: produced " After Some discussion on that p01nt the Reporter

observed that the word "affidavit" in Rule 26.2 and other
similiar. rules posed some problems because .Rule 26.2(a)
apparently only envisions that the witness’s "testlmony"
would trlgger the dlsclosure requlrements.

Pauley moved that any references to pretrlal
detentlon hearings ‘be removed from the proposed amendment to
Rule 26. 2. Maglstrate Crlgler seconded the motlon.

Judge Keeton, in response to the Reporter S
observatlons regarding the use of affidavits 1nd1cated that
the term should ‘probably remain because prosecutors often
produce affidavits as part of their proof. He added that in
his view, the rule would not extend to hearsay declarants.

The motlon was defeated by a margln of 7 to 1.

Mr. Pauley subsequently ‘stated that the Commlttee Note
should bé revised to reflect that only testlmony of a
witness would trigger the rule. Judge Jensen moved that the
reference to affidavits should be removed from Rule 46

itself. Mr. Karas seconded the motion which carrled by a 7‘

to 1 vote w1th one abstentlon.

Mr. Karas moved that Rule 46, as amended be forwarded
to the Standing- Commlttee for its approval. Professor o
Saltzburg seconded the motlon whlch carried by an 8 to 1

xﬂvote.‘ ‘

Judge Jensen then moved that the reference to

aff1dav1ts should be removed from the other pendlng

s AN ' -
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amendments (and accompanying Committee Notes) addressing.
.production of witness statements: Rule 32(f), Rule 32.1, and
Rule 8 in the Rules Governing § 2255 Hearings. Professor
Saltzburg seconded the motion whlch carrled by a 6 to 1
margln with two absentlons., o :

, Mr. Marek moved. that the amended Rule 26 2 be fowarded
to the Standing Committee for its approval. Mr. Karas
seconded the motion which carrled by a vote of 9 to 1 with
one absention. . ) .

4. ,Rule 26. 3. Mistrial. ~‘%?f

\ The Reporter informed the Commlttee that only one .
comment had been received on the proposed change and that it
was favorable. Mr. Pauley moved that the amendment be
forwarded to the Standing Committee for approval. Judge
DeAnda seconded the motion. The motion was. approved by a
unanimous vote. O

5. :Rﬁle 32(f). Production of Witness Statements.

- The Reporter advised the Committee that only one
comment had been received on Rule 32(f) and it related to
the potential problem of defining "privileged information."
Mr. Marek thereafter moved that the Committee approve the
amendment (with references to affidavit removed) and Judge
Keenan seconded the motion. It carried by a 9 to 0 margin
with one absention. :

6. Rule 32.1. Productiop of Witness Statements.

The Committee was informed‘by the Reporter that no
written comments were received on this proposed amendment.

‘Mr. Marek moved that the proposed amendment (with the

references to affidavits removed, supra) be fowarded to the
Standing Committee for its approval. Professor Saltzburg
seconded the motion whlch carrled by a 9 to O vote with one
absention. -

7. Rule 40. Committment to Another District.

The Reporter indicated that the single comment on the

.proposed amendment suggested that a nonfacsimile copy be
- transmitted promptly so that it could be included in the
. court documents. There was some discussion on whether the
. rule should be amended to include other means of "electronic
"thransmission " e.g., computer-modem transmissions. The
‘consensus was_ that it should not because the types of
- documents 1nvolved in Rule 40 proceedlngs did present

special concerns about authenticity of the original.

documents, as opposed to other court "papers" which would

g Tt
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normally not involve such' issues. The’ suggestlon was made
that the Committee Note should refer to the decision not to
include provision for other electronic transmissions.’
Magistrate Crigler moved that Rule 40 be approved and ' =
forwarded to the Standlng Committee. with the ‘recommendation
that it be sent to the Judicial Conference. Professor . .
. Saltzburg seconded the" motlon whlch carrled by a unanlmous
vote.,”ﬂ$~ o o 1t RS R ‘

b
"

‘_8.‘: Rule 41 Search and Selzure. - r"ﬂfwmt

The Committee was 1nformed that -only one comment was
received on this proposed amendment and it, as with the ‘
comment on Rule 40, supra., suggested that the rule require
prompt transm1531on of the orlglnal documents to the court.
Although no action was taken on that suggestion it was
\'suggested that the Committee Note could observe that the
issuing magistrate could require that the original written
. affidavit be filed. After additional discussion it was
agreed that the word "judge™ follow1ng the words, "Federal
magistrate" should be removed. !Professor Saltzburg moved
that the proposed amendment be approved and fowarded to the
Standing Committee for its approval Mr. Pauley seconded
the motlon Wthh carrled by a unanlmous vote, :

‘9.f Rule 46. Productlon of statements.

[Thls proposed amendment was discussed, and approved
in conjunctlon with the proposed amendment to Rule 26.2,
dlscussed supraj.

'10. Rule 8 Rules Governlng Sectlon 2255 Hearings. -

- The Reporter 1ndlcated that the'only written comment
received on this proposed amendment reflected concerns about
the difficulty of obtaining statements from witnesses which
had been made .perhaps years earlier. Mr. Marek moved that
the Rule be approved and forwarded to the Standing Committee
for its approval. Mr. Karas seconded the motion which
carried by a margin of 9 to 0 with one absention.

D. Reports by Subcommittees on
Rules of Cr1m1na1 Procedure

‘::1;'; Report of Schommlttee on Rules 3, 4, and 5, Oral
“ v Arrest Warrants: and Time L1m1t for Hearlng by
, Maglstrate. . oo ‘

Judge Hodges reported that after addltlonal dlscu551on
and study the Subcommittee on Rules 3,4, and 5 had

determined. that no changes should be made at this tlme to
those rules.w‘ 5 ‘ R

N
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2. Report of Subcommittee on Rule 32. Allocution
Rzghts of Victims.

Judge Hodges prov1ded background on proposed amendments
to Rule 32 concerning use of a model rule to govern
sentencing proceedlngs and that the time may have come to
revisit the issue of whether Rule 32 itself should be
revised. ' He had thus circulated to the Subcommittee a draft
revision of Rule 32. ‘Judge DeAnda noted that the
Subcommittee had failed' to reach ‘any consensus on the best

'way. to provide for victim allocution rights. There was
"extens1ve discussion on what, if any,. changes should be -

made. Mr. Marek moved that the matter be referred back to

- the Subcommittee for further study Judge Jensen seconded
‘the motion.

Mr. Marek prov1ded a lengthy ana1y51s of what he
perceived to be four major areas of concern: (1) the role of
the probation officer (e.g. to what extent the probation
officers should resolve factual and legal disputes; (2) the
issue of what burden of proof should apply to sentenc1ng
ev1dence, (3) the problem of victim allocution rights; and
(4) the gquestion of disclosure of the probation officer’s
recommendation. He noted that there would also be less
important issues to be addressed. Judge Hodges encouraged
the Committee to offer its thoughts on those and other
issues which could be addressed in any further amendments.
Most of the discussion centered on the role of the probation
officer. Some observed that the system seems to work well
while others questioned whether u51ng the probation officers
was the more efficient method. The' consensus seemed to be
that there was really no viable substitute' for using the
probtion officers, although some attention should be given
to what their roles should be.

Professor Saltzburg observed that Judge Hodges" draft
was a good starting point and that the Committee should
con51der sendlng it out for public comment.

[At this point further discussion was deferred until
later in the meeting]

After additional dlscu551on on the 1ssue, Judge Hodges

"indicated that he would work further on his draft and that

with the assistance of the Reporter he would circulate that

.. draft, ‘along with a Committee Note, to members of the -
~' - Subcommittee.. That matter would then be placed on the Fall
"1992 agenda. He also appointéed Judge Keenan to the
" Subcommittee to replace Judge Everett, who was no longer a
. member of the.Advisory Committee. Judge Hodges’ action thus



April 1992 Minutes o LR e 10

. Advisory Committee on Criminal Rules

" mooted the need to vote on Mr. Marek’s earlier motlon to

refer the matter back to the Subcommlttee

3. Report of Subcommlttee on the Federal Rules of
vadence.t“‘ I U I AN sl

C Professor Saltzburg reported on the work of the f@‘g
Subcommlttee and indicated that it was. prepared to offer |

- several suggested amendments to the Rules of Ev1dence.g

~ a. Rule 407.QSubsequent Remed1a1 Measures. ,;imf%

Professor Saltzburg lndlcated that the Subcommlttee had
considered and rejected a draft amendment to Rule 407 . ..
prepared by, the Reporter. That amendment would have applied
the Rule’s limitations to strict llablllty cases.: He noted
that there is a split in the circuits, and that commentators
have targeted the Rule as a candidate for an amendment. But
the Subcommittee believed that the differences in

‘appllcatlon of strict liability principles was suff1c1ently

to pose real problems of defining strict liability for
purposes of Rule 407.. He thereafter moved that the
Committee not approve.any amendment to Rule 407 concerning
strict. liability cases. Judge Crow seconded the motion
which carrled unanlmously

At this" p01nt the Commlttee entered 1nto an extensive
discussion on the.issue of whether an additional Advisory
Committee should be formed to handle evidence amendments.
Judge Hodges prov1ded some background information on Judge
Becker’s proposal to create a free-standing Advisory

' Committee on the Rules of Ev1dence. Judge Keeton indicated

that as part of the process of reviewing the need for the

\ ex1st1ng Advisory. Commlttees, Judge Becker’s proposal would

be on the agenda for the Standing Committee’s June 1992
meeting. He indicated that three options existed: First,

. create a new Evidence Advisory Committee. Second, create an -

ad hoc committee composed of some new members and members
from the Criminal and Civil Rules Committee. And third,
maintain the status quo with some clarification on which
Committee would have primary jurisdiction. He urged the
members of the Committee to consider those options and make
their views known to the Standing Committee.

Professor Saltzburg prov1ded an in- depth account of how
the. Criminal and Ccivil Rules Committees had agreed some

“years ago to deal with amendments to the Rules of Evidence.
.He indicated that the. Jud1c1a1 Conference had asked the
,Chlef Justice to’ app01nt an -Evidence ‘Advisory Committee.. But

when no action was taken on that proposal, the Chairs of the

‘Criminal Rules and Civil Rules Committees had agreed that
the prlmary respon51b111ty for monltorlng the evidence rules

&>
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. would reside in the Criminal Rules Committee. The .

Committee, he reminded, has routinely monitored and
considered proposed ev1dence amendments which affect both
civil and criminal practice. For example, in the late ‘
1980’s the Committee undertook the major pro;ect of gender-
neutrallzlng the Rules of Evidence.

Judge Hodges conducted an informal straw poll of the
Committee. The members indicated unanimously that they dld
not favor establishment of a new free-standing Evidence
Advisory Committee. 1In the extensive discussion which
followed, several members noted the distinction between
rules of evidence and rules of procedure; the rules of
evidence which do not reguire the sort of close monltorlng
and changes that' rules of procedure do. There was also
concern that a new committee would be inclined to set an
active agenda which would almost certalnly take on a life of
its own and generate unnecessary amendments. Several,
observed that ‘despite suggested changes from academic
commentators, the rules of evidence have worked well.

Ultimately, Professor Saltzburg moved that the Standing
Committee be advised that the Criminal Rules Advisory
Committee recommends that the Committee’s. name, be changed to
the "Advisory Committee for Rules of Crlmlnal Procedure and
Rules of Evidence" and that some provision be made for

"additional input from the Civil Rules. Commlttee, such as the

addition of several members who would be permitted to vote
on proposed evidence amendments. Judge Keenan seconded the
motion. The motion carried by a vote of 9 to 1.

In the following discussion, Professorjsaltzburg
reflected that there were several key points to be
considered in dec1d1ng to continue using the Criminal Rules
Committee as the primary committee for the evidence rules.
First, the Committee agrees with Judge Becker’s view that
the rules of evidence should be monitored. Second, it is
important to fix the authority for doing so. Third; the
rules of evidence have worked well since they went into
effect in 1975. Where changes have been necessary they have
been made. For example, the Criminal Rules Committee in the
last two years has recommended amendments to Rule 404 and
609 which were ultimately made. Fourth, there is some
relationship between the rules of procedure and the rules of
evidence and it makes sense to have one of the procedural

"~ "rules" committees involved in the process of recommendlng
. amendments to the rules of evidence. Fifth, to the extent
-, that there may be a conflict between the c1v1l and criminal
. practice, those conflicts can be addreéessed through

coordination with the Civil Rules Committee. Flnally, the
Criminal Rules .Committee has the background, experience, and

1nst1tutlona1 memory for deallng with, the evidence rules.
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He added that it would be helpful for the public to see that L
despite the absence of massive amendments to the rules of ' -

evidence, the Committee has been active 'in con51der1ng o .
amendments which spec1flca11y and direct target 'a needed |
change.mrHe,querled whether the Commlttee s actions

regarding the rules of evidence could be publlshed in the
Federal Rules Dec151ons.j ,m‘ ,

- P

e

B , =
ey o

jbﬁx Rule 801(d). Def1nit1on of Hearsay.‘

i

| Professor Saltzburg 1ndlcated that the Reporter had
also c1rculated to the Subcommittee a draft amendment to

" Rule 801(d)(2)(E) which" would address, in part the problem

addressed by the Supreme court ‘in Bourjally v. United
‘States. That case indicated that in deciding whether a
conspiracy’ ex1sted for purposes of admlttlng a co-
conspirator’s statement the court could con51der the .
statement itself. " The Subcommlttee believed that the time
was not yet ripe for tackllng that issue and moved to table

the proposed :amendment: Judge Crow seconded the motion and

‘ 1t carried unanlmously

c.  Rule 412. Rape Cases,‘Relevance’of Victim’s Past

Behavior . = . . ’ S . ‘(ﬂﬁﬁ
| [ } ‘ G , " Y . ) ’ ,;l

The evidence subcommittee had also considered

" amendments to Rule 412 which would apply that rule to all

civil and criminal cases. Professor Saltzburg noted that
both the Reporter and he had circulated proposed amendments.
The Reporter’s version tended to be narrower in scope and
reguired fewer changes to the ex1st1ng rule. His was
broader in scope and amounted to a major change in text.

Mr.APauley had ho objectlon to extending the rule to o ;/Q
civil cases but expressed concern about completely rewrltlng -l
a rule that was drafted by Congress.r '

There was some discussion on what, if any, action was
contemplated by Congress regarding possible amendments to
Rule 412. Several commented that although the Congress had

"taken no action, there was still tlme in the current

¥

leglslatlve se551on 'to do so.

Professor Saltzburg moved that the Committee approve
the concept of the amendments to Rule 412 and recirculate a

~ .draft for the next meeting. Magistrate Crigler seconded the
’}(motlon whlch carrled by a 9 to 0 vote w1th one absention.

1

d Rule 804.3ch11d Hearsay Statements.

Professor Saltzburg noted that the Reporter had also = o~

: c1rcu1ated a draft amendment to Rule 804 which would
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specifically address child hearsay statements. The

Reporter’s version would add an "unavailability" prov151on
'to Rule 804(a) and a specific child hearsay exceptlon in

Rule 804(b). Professor Saltzburg believed that the issue
could be addressed by simply adding language to Rule ‘
804(a)(4) to provide for declarants of tender years.. ..That
provision would cover not only children but also adults who
have the mental age of children. Assuming a declarant was
unavailable under that prov1s1on, the catch-all prov151on 1n
Rule 804(b)(5) could be relled upon for the exceptlon
1tself.‘u ‘ o

In ‘the follow1ng discussion there was general support
for the amendment although a number of members expressed
concern about going too far with the exception. They
believed the exception should only apply to children.

Judge DeAnda moved that Rule 804 (a) (4) be amended to
include declarants of tender years and that it be forwarded
to the Standing Committee for public comment. Mr. Pauley
seconded the motion. It carried by a 9 to 1 vote.

d. Proposal from DEA to Amend Rules of Evidenée

Professor Saltzburg noted that the DEA has suggested a
possible amendment to the Federal Rules of Evidence which
would make DEA Form 7 as prima facie evidence. After a
brief discussion, Magistrate Crigler moved that the, 1ssue be
referred to the Justice Department for its views. Mr. Doar
seconded that motlon whlch carrled by a unanimous vote.

e. Rules 702, 703, and 705. Expert Testimony.

Professor Saltzburg observed that there were still

‘>serious‘prob1ems‘with the proposed amendments to Rules 702,

703, and 705. The Reporter observed that a recent poll of
trlal judges indicated that although there was support for

~limiting expert testimony, a significant number of

respondents noted that they were not inclined to see the
rule applied to criminal cases. Professor Saltzburg moved
that the Standing Committee be apprised that the Committee

- still opposed the proposed amendments to Rules 702, 703 and

705 and recommended that the Standing Committee table those
amendments pending resolution of the jurisdiction question.
Judge Keenan seconded the motion which carried unanimously.

‘M"¢bli@théri§ules Under COnsideration\

"_by the Advisory Committee

e ‘Rule 6(e). Grand Jury Testimony.
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Judge Hodges 1nd1cated that the Department of Justlce
had proposed several amendments.to .Rule 6. 1In an extens1ve»
discussion of the issue, Mr. Pauley presented the
Department’s reasons for the amendments.“ The first wasuan
attempt to overrule the Supreme Court’s dec151on in United

States v. Sells. Englneerlng in that it would permlt the ij
.sharlng of grand jury 1nformatlon w1th government attorneys

lVll law 1ssues., The second .
amendmeht ‘would address 'issies raised in United States v.;
Baggot which held that other government agencies could not
have access to grand Jury. information unless. litigation was
pendlng He 01ted several examples of the inconsistencies
of these cases apd the problems wh;ch had resulted.'ﬁ‘“‘

Mr. Pauley moved that the requested amendments to Rule
6(3) (3) (A) be approved and forwarded to the Standlng
Commlttee . Judge Jensen seconded ‘the motion.

Professor Saltzburg agreed w1th ‘the concept in the
Department’s memo but stated that there is an issue of
whether it should be announced that material is being shared
with the civil attorneys.’ Judge ‘Hodges observed that if such
material would be more w1dely shared that there might be a
move for a bill of rlghts for grand jury witnesses. Mr.ﬂ
Marek querled whether there' was really a problem requiring -
the amendment. And. Mr.‘Doar expressed concern about the
amendments. ‘In his view, .criminal and civil cases should be
kept separate. The fact that before Sells the government

it was right to do so.. .

The motion was defeated by a 3 to 5 vote with 2

absentions. Professor Saltzburg thereafter moved that the -

the Chair solicit the views of the Civil Rules Committee on
this amendment. Judge Keenan seconded the motlon which
carried by a o to 1 vote. C «

“ Regarding the second amendment Mr. Pauley moved that
Rule 6(e) (3) (C) be amended and forwarded to the Standing
Committee for publlcatlon. Judge Keenan seconded the
motlon. \ ‘ :

‘Mr. Pauley urged the Commlttee to v1ew thls amendment~
as simply efficient use of governmental resources. In the
discussion which followed, several Committee members noted
the role of secrecy in grand jury proceedings and the
dangers posed by sharing testlmony with other agencies.

! Those dangers, responded Mr. Pauley, could be monitored by

the courts. Professor Saltzburg observed that the proposed
amendment would make a major change in the way the

P— - - o v s ey~ e
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government used grand jury testimony, which might be a good
change. Nontheless, he favored sending the matter to the
Civil Rules Committee first. Mr. Pauley strenuously
objected to that suggestlon. ‘ o

The Commlttee ultlmately rejected the motion by 4tos
with one absentlon. o

2. Rule 11. Proposal to Requife‘Advice Concerning
" Consequences of Guilty Plea :

: Judge Hodges informed the Committee that Mr. James .
Craven had suggested that Rule 11 be amended. The amendment
would require that any defendant who was not a United States
citizen be advised that a plea of guilty might result in
deportation, exclusion from admission to the United States,
or denial of naturalization. The brief discussion which
followed focused on the practical problems associated with
giving this, and similar advice which really focuses on the
potentlal collateral consequences of a guilty plea. Judge
Keenan moved that the proposed amendment be disapproved.

- Judge DeAnda seconded ‘the motlon which carried unanimously.

3. Rule 16, Prqposal to COn51der‘Amendments.

" Judge Hodges indicated that Mr. Wilson had suggested
that Rule 16 be considered in light of growing concerns
about federal criminal discovery. But in his absence, the
matter would be carried over to the Fall 1992 meeting.

4. Rule 16(a) (1) (A). Disclosure of Statements by
Organizational Defendants

The Reporter indicated that in response to the
Committee’s direction at the November 1991 meetlng, he had
drafted proposed amendments to Rule 16 concerning disclosure
of statements by organizational defendants. 1In a brief
discussion it was noted that the Rule and the Committee Note
should differentiate between statements by agents which
would be discoverable as party admissions and an agent’s
statements concerning acts for which the organization would
be vicariously liable. Mr. Karas moved that the amendment
be forwarded to the Standing Committee for public comment.
Judge Crow seconded the motion. It carried unanimously.

5. Rule 29(b). Proposal to Delay‘Ruling on Motion for
‘ Acqulttal. o L ‘,“ T oo

The Committee continued its dlscuss10n of an amendment
to Rule 29(b) which had been suggested by the Department of
Justice and addressed at the November 1991 meetlng.
Addltlonal draftlng of the amendment nade. ¢lear that the

RO e G g
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judge ‘could’ only" con51der ev1dence admitted at the tlme of
the motion in considering whether to grant a deferred .
‘motion. ' Judge Crigler moved that the amendment be" forwarded
"to the Standing Committee for public comment. Judge Keenan
seconded the motlon whlch carrled by an 8 to 2 vote.nj

~‘y,
SRR

6. Rule 32(e). Proposal to Repeal.

'Mr. Pauley moved that Rule 32(e), a provision
addressing probation, be repealed because it no longer
reflected the law and that it be treated as a technical
amendment. Professor Saltzburg seconded the motlon. The
motlon carrled by a unanlmous vote.1 ‘

‘7;*‘ Rule 49. Proposal to Requlre Two—81ded Prlntlng.

Judge Hodges informed the Commlttee that ‘the
Environment Defense Fund had recommended amendments in the
various rules of procedure to require that only double—
sided, unbleached paper, be’ used for all court documents.
After a brief dlscu551on, Judge Keenan moved that the Chair
communicate with the proponent of the amendment and explain
that the whole matter of using alternatives to paper filings
was being considered by other committees in the Judicial
Conference. Mr. Karas seconded the motion which carried
unanimously. o ‘ R

3
Cy .

8. ‘“Rule‘57.fProposal Regarding Local Rules.

The Reporter indicated that the Standing Committee had
asked the various reporters for the Committees to draft
appropriate language which would provide additional guidance
on the promulgation of local rules. The Reporter indicated
that he had drafted suggested language for inclusion in Rule
57, which governs local rules. That language was intended
to avoid unnecessary duplication between the Criminal Rules
themselves and the local rules and to provide for possible
“uniform numberlng systems by the Judicial Conference. After
brief dlscu551on, Mr. Karas moved that the amendment be
forwarded to the Standing Commlttee for public comment. .
Professor Saltzburg seconded the motion whlch carrled
unanlmously

'9. Rule 59. Technical’ Changes.

‘The Reporter informed the Committee that the Standing
Committee had also directed the Reporters to explore the

' possibility of amending the various Rules to provide

_"authority to the Judicial Conference’ to make purely

- technical changes to the Rules without the need for )
‘forwarding 'them through the Supreme Court to Congress . for
action. The Reporter had suggested such amendments to Rule

H - N . . L R N L )
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59 and Federal Rule of Evidence 1102. Professor Saltzburg'

" moved that the amendments be approved and forwarded to the

Standing Committee as follows:

"The Judicial Conference of the United States may
amend these rules or explanatory notes to conform
to statutory changes, to correct errors in
grammar, spelling, cross-references, or typography
and to make other similar technical changes of
form or style."

The motion carried a provisio that if the Standing Committee
believed that any reference to statutory changes should be
deleted, the Advisory Committee would concur. ' Judge Crow
seconded the motion. The motion carried by a unanimous
vote. ’ ’

VI. MISCELLANEOUS AND DESIGNATION
OF TIME AND PLACE OF NEXT MEETING

" A. COntlnuatlon of Advisory Committee
on Criminal Rules

The Committee was advised that every five years the
Judicial Conference considers whether to continue in
existence the individual committees, including the Advisory

Committees. After a brief discussion, Judge Crow moved that

the Standing Committee recommend the continuation of the
Criminal Rules Committee. Judge Keenan seconded the motion.
It carried by a unanimous vote.

B. Designation of Next Meeting

Judge Hodges announced that the next meeting of the
Committee would be held in Seattle, Washington on October 12

and 13, 1992.

The meeting adjourned at 11:40 a.m. on Friday, April

24, 1992.

)
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' MEMO TO: Advisory Committee on Criminal Rules

FROM: = Dave Schiueter,‘Reporter
RE: ,  Work of “style Committee'

- DATE: September 2, 1992

The Standing Committee’s "Style Committee" has been at

work reviewing various drafts of proposed amendments. I

learned yesterday that they have recently completed a
proposed rewrite of the Civil Rules; eventually they will

"~ focus on the Criminal Rules. Assuming the Advisory

Committee decides to propose specific amendments for
consideration by the Standing Committee at its December 1992
meeting, the Style Committee will review the drafts and make

" - recommended changes.

Attached‘iska‘two—page»repoft of the Style Committee
which explains its function and offers a "preliminary note
on style." ( ’ ’
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_ REPORT OF SUBEdMMmee ON STYLE

We have reached a common understanding on many pomts of style. We follow -

a meticulous practice on the use of "shall", “may”, "must”, and "is". We insist on the serial

' comma and observance of the rules about “that" and "which". We have agreed-on rules
" {in large measure taken from what the Civil Rules Committee has always done) on

capitalization of the titles of rules and 'of subdivisions of rules and on the names used

* to refer to parts of rules. We hyphenate phrasal adjectives but otherwise are stingy with

hyphens. We hope soon to have prepared a short list of rules that we will give to the
Reporters so: that they may know in advance the, style that the Subcommittee regards as
desirable. . ‘ y i _

CInits work the ‘Subcomxmttee is operatmg under guxdehnes concemmg when we
do or do not propose a change. These are described in the Preliminary Noteithat we
intend bo append to each set of rules as we send it forward to the ]udu:ial Conference.

R .
T
T N Py

Prehmmary Note on Style -

Itis important that rules adopted by the Supreme Court, and having
the force of law, be gramimatically and stylistically correct, but it is even
more important that they be stated with as much clarity as the subject
matter permits. Accordingly in 1992 the Standing Committee on Rules of
Practice and Procedure created a' Subcommittee on Style to review
proposed amendments with these goals in mind. As the Notes to particular

rules indicate, a number of changes have been made for reasons of style.

\ The Subcommittee has reviewed only those rules for which other
~ amendments are submitted for substantive or technical reasons. This means
 that stylistic changes are here proposed even though the original form of
words remains unchanged in other rules. So that this will not itself lead to
unclarity in the rules, the Subcommittee has used the following guidelines

in determining when to propose changes.

1. Clarity of meaning. Where it will danfy the meaning of a rule,

~ style changes have been made in a proposed amendment of an existing

* rule, even if this places the style of the amended rule at odds with the style
of other rules that are not being amended _

For example, the word "shall" is used in several different ways in

- ‘the rules. It is sometimes used in a permissive rather than a mandatory
' sense, it sometimes purports to impose an obligation on the wrong actor,

" “ and it is sometimes used as.a future-tense modal verb rather than as a
© “'mandatory verb. In those rules now being amended, the following
' principles have been followed: (1) "shall".is used only to denote that the

- subject of the clause has a duty to act (the court shall, but not the judgment

007800 ' TOTEEAS e« 1HOTHM V') T8 LLY TTSE  8T:80  26/L1/90
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shall); (2) "must” is used if the duty lies elsewhere than in the subject of the

sentence (the judgment must); (3) "is entitled to" is used to denote a right;

(4) "may" is used to denote permxssxon, and (5) "may not" is used to denote
a prohibition.

2 Substanhvg changes. Styhshc changes do not change the

substance. If it is unclear whether a change in the interest of clarity would -

alter the substantive meaning of a rule, this has been reviewed with the
Advisory Comnuttee to be sure that there is no substantive change.

les. Changes that are
pure[y styhstic and that also depart from the prevalent style in other rules
have been avoided. The stylistic improvement that might be made is
outweighed by the cost in reader uncertainty on why one form of words

~ is used in one rule and a different form in many other rules.

4. Style changes without cost. If a change improves style, even

For example, there is great variation among the various sets of rules

A ypro.mulgated by the Supreme Court, and even within a particular set, on
whether and how to capitalize words in the titles of rules or subdivisions

of rules. If the capitalization in the titles in a rule to be amended for other
reasons departs from the prevalent usage, a change is here proposed.

5. Debatable matters of style. On points of style that are quite
debatable evén among experts in English usage, a change has been

~ proposed only if one view seems clearly preferable.

Charles Alan anht
Chairman
‘* i June 16, 1992
L T ‘
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. though not essential to dlarity, the change has been made if there is no
significant likelihood that anyone will be confused by it. :
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Copies of the Proposed Rules Changes Approved by the Standing
Committee at their June 1992 Meeting and Forwarded to the
Judicial Conference will be Available at the Meeting.
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‘Rule 5(a).
DOJ Proposal to Amend Rule 5
Re: Appearances for Persons Arrested for UFAP

Cffenses (Memo).






MEMO TO: Advisory Commlttee on Crlmlnal Rules
FROM: Dave - Schlueter, Reporter

RE: Proposed Amendment to Rule 5(a);'Exceptions for
UFAP Arrests :

DATE: September 1, 1992

The Department of Justice has recommended that Rule
5(a) be amended to reflect several interrelated problems in
processing persons who have been arrested for violating 18
U.S.C. § 1073 (unlawful flight to avoid prosecutlon)(UFAP)
Suggested language and a memo detailing the reasons for an
amendment are attached.

As the attached memo indicates, for all practical
purposes, § 1073 offenses are rarely prosecuted. Instead,
the statute serves as justification for federal authorities
to assist state and local authorities in arresting fugitives
wanted for non-federal offenses. Rule 5, however,
recognizes no exceptions for the prompt appearance
requirement before a federal magistrate. As the memo
indicates, this can sometimes pose problems of delay and
transportation. The suggested solution is that Rule 5(a) be
amended to specifically exempt those persons . arrested solely.
on grounds of violation of § 1073, prov1ded that the federal
authorities promptly deliver the person to state officials
and promptly move to dismiss the complaint.

This item is on the agenda for the Committee’s October
meeting. The issues before the Committee are whether the
problem articulated in the DOJ memo is widespread enough to
require an amendment to the Rules of Criminal Procedure and
secondly, whether the amendment to Rule 5(a) is the most
appropriate means of solving the problem.

[ — v o - e



. U.S. Department of Justice

" Washington: D.C. 20530 -

AUG 26 1992

MEMORANDUM ‘
TO: - Honorable Wllllam Terrell Hodges
FROM: Rog . Pauley )

SUBJECT: Rule 5 /UFAP Arrestees S

Per our conversatlon enclosed is a copy of the Justlce -
Department memorandum Judge Crlgler seems inadvertently to have
omitted in his letter to you, as well as draft DOJ (not necessar-
ily endorsed by Judge Crlgler) amendatory language for Rule 5.,

- Hopefully, this w111 fac1lltate plac1ng thls matter on the
Committee's agenda for October.; , o

cc: Honorable B. Waugh Crigler
Professor David A.. Schlueter

O
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Rule 5(a) of the Fedegéerﬁiés“of‘Criminal Procedure is
(:j amended by‘adding‘after the first sentence the fqllowing:
I "Notwithstanaing the foregoing sentence; an officer
making an arrest under'a'warraﬁt issued upén a com-
plaint charging soiely a violation of 18 ﬁ.S.C. §1073
may without unnecesséry delay transfer the arresfed
person to the custody of appropriate State or local
authorities in the distfiéttof éffgg{g%Provided thaﬁ,f
in such a case, an attorney for the éovefnmehﬁ shall

move promptly thereafter in the district in which the

warrant was issued to dismiss the complaint.".
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. L U. S. Department of Justice

" Criminal Division

' MEMORANDUM

TO: Mary C. Spearing, Chief
General Litigation and

legal Advice Section -
. Criminal Division ’

Ak
!

FROM: Jeffrey I. Fogel, Attornéy(:gﬁt;\
General Litigation and

Legal Advice Section
Criminal Division

SUBJECT: Southern District of Illinois Inquiry Regarding Unlawful .
: Flight to Avoid Prosecution (UFAP) Post-Arrest Procedures

Assistant United States Attorney Joel V. Merkel, United States
Attorney's Office for the Southern District of Illinois, has asked
the Section to review legal authorities and Policies controlling
certain Unlawful Flight to Avoid Prosecution' (UFAP) post-arrest
procedures. Of particular concern to his office is the timing of
UFAP complaint dismissals following arrests made by the Federal
Bureau of Investigation (FBI) of persons wanted for state criminal
charges in other states, for whlch. state rather than federal
prosecution is expected to result.?

' 18 U.S.C. § 1073

2 Although procedures vary somewhat, a UFAP complaint and
warrant are most often secured by the FBI in a district in which
local law enforcement personnel have sought federal assistance in
locating a fugitive who is believed to have fled the state. Most
often, the FBI advises FBI field offices in areas to which the
fugitive is believed likely to flee. If an FBI office in another
state arrests the fugitive, the prisoner is taken to the U.S.
Marshals Service office for processing and is then taken before a

) 1 federal magistrate in that district. = The federal maglstrate

normally authorizes the release of the arrestee to local police in

‘Qifthe local jurisdiction in which that federal magistrate is located.
. Those local authorities proceed with state extradition processes to

return the arrestee to the local 3urlsd1ct10n in Whlch the

complalnt was flled ‘and the'warrant was 1ssued.‘
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, AUSA Merkel has adv1sed that " for a var:.ety -of reasons, his
JWoff:Lce has endeavored to secure the dismissal of UFAP complalnts
1mmedlate1y after federal - UFAP ‘arrests have been made in the
'Southern District of Illinois. This practice is intended to avoid
‘the need for a first appearance before a federal mag.l.strate in that .
district. According to Mr. Merkel, FBI agents ‘in his dJ.strJ.ct L
' recently have insisted upon an, appearance ' before a federal‘ h
maglstrate prlor to dlsmlssal of a federal UFAP compla:mt. ‘

The Southern Dlstrlct of 1111n01s 1nqu1ry 1s cons:.stent with
a recent pattern of UFAP and ‘other post-arrest procedure issues
reaching the* Sectlon.w’j‘ It a@pears .that . modern. technology -
(partlcularly facs:.mlle ‘transmlss.lon eq'“ulpment), crlmlnal Justice
resource conservation ‘efforts, changlng standards of what
constitutes "unreasonable delay" in criminal" proceedlngs,‘ and
,a.ncreased sen51t1v1ty to civil 1liability exposure are exerting
confllct:mg demands. upon various post-arrest procedures. The
apparent requlrement that UFAP arrestees ' be afforded a first
appearance before a federal magistrate -“-‘ even when it 1s known.
that no federal prosecutlon w111 result and that substant1a1 time
and resources will be consumed in the process -- Justlfles a review
of alternatives permitted by existing authorities.

Practical Considerations: " There are several 1mportant
practical advantages to the prompt dlsmlssal of a UFAP complaint
. ™pon the féderal arrest .of a state fliglthe, assuming that no
\w ~ederal prosecutlon is expected to result. An initial court
appearance which is intended to permlt the defendant's federal
release on a recognlzance bond may require the participation of a
pre-—tr1a1 services offlcer, .clerk, court reporter, Assistant United
States Attorney, and arrestlng agent, in addition to the federal

x“naglstrate. The United States Marshals Service and the court

'clerk's office must also handle fingerprinting, photographlng, and

other arrest and bond admlnlstratlve procedures if the federal .

proceedlngs advance to the stage of release ‘on bond.

. 3 While the United States Attorney s Office would seenm to have \
dlscretlon in seeking the dismissal of a UFAP complaint, the FBI
ﬂJreld office can exert practlcal control through the timing of its
otification (to the United States Attorney's Office in the |
dlstrlct of arrest and to the FBI field offlce in the district of
the complaint) of a UFAP apprehen51on.

I : . : ,
I 4 Federal prosecutlon of UFAP charges is extremely rare,
pecause the charge usually is used. merely as a device to allow
jl‘he charge is almost always dismissed following the apprehens:.on of
i ,‘ state fugitive, either before or after preliminary proceedlngs
,ﬂ*’“ onducted by a . federal, maglstrate or other authorized state or
Wl Wocal judicial offlcer. ' : :

' federal 1nvestlgators to locate and apprehend a state fugitive.

o v o g s e o T
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The "Southetn | District of IllJ.no:Ls "' als6 . 'has identified
- practical’ geograph:.c concerns which favor prompt dismissal of a Lo
UFAP complalnt.,, Defendants arrested in one of the 27 countlesﬂfu

handled by that dlstrlct‘s Benton d1v1s10n often must be kept in a

. county 3311 overnlght awaiting an appearance before a .federal = -

maglstrate ‘ Mthe follow;mg day.‘ An Ass:.stant xUnlted States

"Attorney. may beg y

first appearance, as may other court offlcers 1f the personnel

_assigned to‘the ,Benton d1V1Slon are‘not avallable.f‘ Since the
, g ; ‘ T *j4stateﬂ

+

a ﬁFhP complalnt also assures‘that the

Iy

‘eedlng w1thout ﬁhé approval of  the
Fbrney General or other'de51gnated

Attorney G
officials;

| R

| B u:“lw "ulli( | R

5 It is likely that the same admlnlstratlve concerns ex1st in
. other dlstrlcts particularly rural dlstrlcts in which significant
travel distances and :madequate crlm:mal -justice staffing

contribute to the 1nconven1ence of federal first appearances for

defendants who Wlll not be prosecuted 1n the federal system.

6 1t 1s not known whether two other optlons ex1st in such
Southern Dlstrlct of Illinois . 51tuatlon5° 1) Taklng the arrestee
before a federal maglstrate in another district 1f that maglstrate
is the "nearest ava;lable federal maglstrate“ "(Rule 40); or, 2)
Taking the arrestee, before a state or local officer because the
federal maglstrate 1s "not : easonably‘avallable" (Rule 5) in view
of the burden of transportlng the arrestee to that federal
magistrate.

7 The Middle District of Georgia‘previous1y reported a similar
problem. Upon dismissal of a federal UFAP complaint and warrant by
a federal magistrate in Macon, Georgia: local authorities in the
~county of initial arrest refused to travel to Macon to take custody
of the defendant; Macon authorities refused to transport the
defendant to the county of initial arrest:; and ‘federal agents
apparently lacked authority to transport the prisoner anywvhere due

~ .to the federal magistrate's‘dismissal of the federal complaint.f;

8 In the Southern Dlstrlct of 1111n01s, the publlc defender

/- and at least one magistrate reportedly have concluded that even the

'>recommendatlon of  bond . pendlng a removal. hearlng constltutes
"instituting" removal . proceedings, ‘and thus requires. the prior

authorization of the Attorney General or other de51gnated official

pursuant to 18 U.S.C. § 1073. Although we disagree with that view,
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Title 18 U.S.C. § 1073: The Fugitive Felon Act ptoﬁides‘
‘in pertlnent part° " N . . S, ‘ :

‘ ; »"Whoever' moves ot travels in 1nterstate or forelgn
* ‘ commerce with 1ntent...to avoid prosecution, or custody
L or confinement after conviction, under the laws of the
1 place from which he flees...shall be fined not more than
‘ $5000 or imprisoned not more than flve years, or both."

The Act further‘provides:,vﬂ(

"Violations of this section may be prosecuted... only
upon formal approval in writing by the Attorney General,
the Deputy Attorney General, the Associate Attorney
General, or an Assistant Attorney General of the United

~ States, which functlon of approv1ng prosecutions may not
be delegated.“

Sectlon 1073 is. prlmarlly intended to prov1de federal
assistance to state criminal justice authorities in efforts to
apprehend state fugltlves.9 It consistently has been understood
that actual federal prosecutlons under the act will be rare, since

(mthe purpose of the act is fulfilled when a state fugitive is
.apprehended and returned for local prosecution pursuant to state
extradition processes. The 1961 insertion of the requirement of -
written approval from designated senior Department of Justice

- officials prior to federal prosecution for a violation of the act
‘reflected Department practice and the expectation that actual
'federal prosecutions for v1olatlon of Sectlon 1073 would be
‘1nfrequent.

Rule 5, FPederal Rules of Criminal Procedure: The
f,prov151ons of Rule 5 (Initial Appearance Before the Magistrate)
_apply to §1073, since neither the rule nor the statute provide an
‘exception. Although §1073 is unusual because there is rarely an
‘\1ntent10n to initiate a federal prosecution against someone charged
@w1th violating its terms, Rule 5 applies to anyone charged with
‘v1olat1ng that statute and in federal custody. The only

other'maglstrates may reach the same conclu51on. ‘The United States

Marshals Service has advised us that several magistrates in other

districts have ordered federal removal of arrestees, despite the

.. lack of the required written Justice approval and despite the

. ‘objections of Assistant Unlted States Attorneys, thus presentlng
the: opp051te problem. TN :

fm\ - 9 H.R. Rep. No..827 87th Cong., lst Sess., reprlnted in 1961

L J3-S- Code Cong- and Ad. News 3242, 3243.
B r(,w- .
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flexxblllty prov1ded in the follow1ng Rule 5 text appears to be the :H ‘
“"without unnecessary delay" language and the "state or local et

judicial offlcer" option:

"An officer making an arrest under a warrant 1ssued uponVWiv”h’
a complalnt or any person maklng an arrest without a

warrant .shall * take, -the farrested person Qw1thout
unnecessary delay ‘before the’ nearest avallable’federal

magistrate or,‘ln the event that a federal maglstrate lS'

not' reasonably avallable, “before" a state 'or’, ‘loca:
‘jud1c1a1 officer authorized by‘18 U.S.C."'§3041."" %;w“%

United States v. McCord 695 F.2d 823 (5th Cir.), cert -

denied, 460 U.S. 1073 (1983): In McCord, the Court dlstlngulshed
cases in which 18 U S.C. §1073 served as "merely a tool used to
detain the accused so that he could be returned (to face local
charges}" from cases in which there was .an intention to. prosecute
in federal court. 'In defendlng the use of a Rule 40 (Commitment to
Another Dlstrlct) removal proceeding in McCord, in whlch federal
prosecution was the intent, the court recognlzed that 'such a

proceeding is not always necessary when federal prosecution is not

anticipated.  One such case dlstlngulshed by the court was United
States v. Love, 425 F.Supp.' 1248 (S D.N.Y. 1977), in which the
defendant sought but was refused Rule - 40 ' removal proceedlngs

because the defendant was fac1ng eventual local <rather than '

federal, prosecutlon.

|

Department of Justice Policy: o

October 1988 United States Attorneys' Manual Provisions:
USAM 9-69.460 cites the 1961 amendments to the act, requiring the
written approval of the Attorney General or designated
subordlnates, including an Assistant Attorney General, before
initiation 'of federal prosecution for unlawful flight to av01d
prosecutlon. The United States Attorneys' Manual 1nterprets this
language as prohibiting the filing of an information, seeking of an
indictment, or initiation of federal removal proceedings without

such wrltten approval. - The General Litigation and legal Advice

Section is' identified as being responsible for the review of
requests forzA551stant.Attorney General approval, though the actual
authorization to prosecute in federal court for this federal
offense must be granted by at least an Assistant Attorney General
(since delegation of that authorlty to anyone below the level of an
Assistant Attorney General is expressly'prohlblted in the statute).

The timing of UFAP complalnt dlsmlssals 1s not dlscussed in that '

A pollcy statement

1
. oo
LRV SN

- Federal Bureau of Investlgatlon Pollcy T ~’\,“’T“~7W

Februagy 1980 FBI Manual Provisions: Part I, Section 88

of the FBI policy manual advises at 88-5.1 that the primary purpose
of the UFAP Act is to assist states in securing "the return of
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(; heir fugitives for tr1a1 or reconflnement. The text recognizes
“that federal prosecutlon will occur only in rare instances, upon
the formal approval in writing by the Attorney General or an
A351stant‘Attorney General. The manual makes clear at 88-5.2(1)
that "[i]t is not the purpose of this act to supersede state
rendition procedures when interstate rendition can be accomplished -
without the assistance of the Federal Government." —Accordingly,
agents have been told that the Federal Government will generally
not use its "removal ‘machinery" for state fugltlves.,

March 1983 FBI Manual Provisions: Part I, Sectlon 88
(“Unlawful Flight to Avoid Prosecution, Custody, Confinement, and
Giving Testimony") of the FBI policy manual ‘advises agents at 88-
5.3 that "the Federal process should be ‘dismissed" after the

" fugitive is apprehended and  either is extradited by state
authorities or is not ' extradited because state authorities are
unwilling to institute extradition proceedings. It also is
suggested that state authorities may request that the United States
Attorney "institute ‘action "under the Fug1t1ve 'Felon Act" to
prosecute the person apprehended for a federal UFAP violation.
That provision recognlzes that the United States Attorney must
obtain authorlzatlon from ‘the Department of Justice before
proceeding. C e e '

At 88-5.2 (2), FBI agents are advised to "immediately" notify
e "“wanting state authorities" of the fugitive's arrest and
—elated information. . Immediate notification to the appropriate
Unlted States Attorney's Office is not expressly mandated.)

- December 1986 and Auqust 1990 FBI Alrtel Memoranda: The
FBI transmitted memoranda from the FBI Director to the Jacksonville
Senior Agent in Charge on December 24, 1986, and to all Senior
‘Agents in Charge on August 24, 1990, regarding UFAP federal
magistrate first appearance pollcy. Those memoranda expressed
concern regardlng agents' failure to “execute" federal UFAP
warrants before defendants were transferred to local authorities
for state extradition. The latter memorandum acknowledged that the -
practice was perm1551ble when local authorities vere present at and
made the actual arrest, and the defendant was thus never in federal
‘custody. However, Rule 5 of the Federal Rules of-~ Criminal
Procedure was cited as mandating that the defendant be taken
'‘without unnecessary delay to the nearest available federal
magistrate for an' initial appearance if the defendant was taken
into federal custody. Those memoranda stress that "admlnlstratlve
inconvenience" does not constitute a permissible basis for- failing
to comply w1th that Rule 5 mandate.

\ ‘
. The August 1990 memorandum was expressly based upon the
conclusion that Rule 5 applies to all federal arrests, "regardless
of the offense alleged " In addition to that legal basis, it
fwnxpressedzapollcy'concern‘that “returning Unlawful Flight warrants
\ﬂwa uU.s. Maglstrates unexecuted mlght over  a. perlod of time, be.
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perce:.ved as an abuse of the court system." \ All fleld ‘off‘:{ce\s ﬂwere» P
.instructed to prov1de a justlflcatlon to FBI Headquarters for any - :
UFAP apprehens:.on in whlch the federal warrant was "unexecuted.“

The memoranda of 1986 and 1990 dld not?f ‘ddressw the 1ssue of '
the tlmmg of dlsmlssal of UFAP‘mcompl‘a:Lnts fo;llownu; federal
arrest, or the apparent 1oss of jurlsdlctlon wto .conduct. ‘a. first.
appearance. hefore a maglstrate after such compla:mt dlsmlssals have
been accomp11shed. : : A

'L* ! I - ‘x;“l

General thmxatlon and Leqal Adv:.cew 8ect:|.on : Pollcv. In
response to an. 1nqu1ry from the Middle - District of, Georgla, the .
Sectlon adv:Lsed that dlstrlct that the requlrement ‘of A551stant ‘
Attorney General,, approval before . removal, proceedings are
*instituted". does mot bar an appearance before a federal magistrate

for the purpose . of adv1ce - of  rights, . sett:mg of bail, . .and

arrangement’ of" ‘counsel. Rather, the Section advised that written . . .
permission..is: rrequlred before request:mg the maglstrate to order o
removal. = - ‘n,,‘;}; : o b R :

Y Do ) [
ST ey PN e n

That response also adv1sed the Unlted States Attorney that the BT R
Section was aware of "no legal reason why a state fugitive arrested ST
on an unlawful flight warrant needs to be brought before a
‘magistrate before, being turned over to, state authorities :for
extradltlon." The response explained that an appearance; before a Ty
judicial officer, WOuld be required if there would be undue: ‘delay in ‘ {\
placing the personwln state, .custody, though even then the judicial
officer could be a state maglstrate or similar state or local
Judicial officer ;Lf the federal maglstrate ‘was not 1mmed1ate1y
available. K That conclus1on was based in part upon the recognltlon
that Rule .5 is 1ntended to inform a defendant of hls rights in
defending himself agalnst federal criminal charges, the 1legal
protectlon to whlch a state. fugltlve facing only state’ prosecutlon
is entitled is- prov1ded by state extradition law 1nstead.; That
memorandum concluded that while the federal, authorltles always have
the optlon of taklng a state fugltlve before a jud1c1a1 officer
before plac1ng ‘the. fugltlve in state custody for . the purpose of
state extradltlon, such an appearance is only necessary when there
is an unreasonable’ delay in that transfer to state custody.‘ ‘

It does not appear that FBI headquarters cons1dered that
Criminal D1v151on -opinion, though it is assumed that the United
States Attorney's WOfflce prov1ded the Sectlon s position: to . the
‘affected FBI fleld offlce._ b o - .51 Co [ -

R Recently, the Sectlon conducted a legal ana1y31s of the merlts
- of ,,prosecut;ng vlolat;ons of 18- U.S.C. §1073 under a blanket

o PR N e, ¢ i \‘ . '
begte R T e e s . !

10 John Bannon wrote the November 1990 1ega1 memorandum and {/\\
cover 1etter responding to the May 1990 inquiry  of . thel Unlted TR §
‘ States Attorney Office for the Middle Dlstrlct of Georgia. *
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Ca | cment
H«Mappr«oval process as a means of enhan01ng the Department‘s v:Lolent

crime initiative.'' The Section adopted the position that a .

hlanket approval policy for §1073 federal prosecutions would ber
‘ : inconsistent with the nondelegable formal approval process requlred
by statute. . Federal prosecutions falling within the U.S.
'Attorneys"‘ Manual standard of cases in which "the ;mterests of .
justlce would be frustrated by a failure to prosecute" were
‘wrecommended cons:Lstent w:.th the. ex.1st1ng approval process.

- This. Sectlon s most recent. evaluatlon of Rule 40 1s just belng

completed in response to an 1nqu1r¥ from the General Counsel of the
‘Unlted States, ‘Marshals Service. ‘The Section is expected to
.concur with. ‘the Marshals Serv1ce pOSltlon that the requlrement of
yan ‘appearance before ‘“the nearest available federal magistrate" is
‘met when an arrestee is taken before a federal magistrate in
‘another district (even if ‘it is 1in another state) if that
maglstrate 1s .closer to the arrest site than are ‘available
wmaglstrates in the same district. That pos:Ltlon is based upon the
“unamblguous language of Rule 40, as well as a recogrutlon that the
rresultlng praqtlce accomplishes the intent of Rule 40 —- 1nform1ng
a defendant of a, federal criminal prosecutlon of his rlghts.p_i

Caveats: The toplc of approprlate post-arrest procedures in
‘UFAP matters lS< extremely complex, in large part, because the
Wﬂ*'*ecogn:Lzed :mtent of t:hls unusual statutory offense is to. prov:Lde
C #basis for federal part1c1pat10n in the. apprehen51on of fugltlves
sought for local prosecutlon, rather than to lead to federal
' rrosecutlons. : ‘
i
I

There 1is potentlal c1v11 11ab111ty exposure as well as a rlsk
of procedural error regardless of which post-arrest practices are
. followed. Prompt dismissal of UFAP complaints should avoid
g unnecessarlly ekposing the defendant to extended federal custody,
’ iE:‘ederal custodial transport and various federal proceedings afte

]t is recognized that the defendant will not be prosecuted im:
||[federal court. In fact, an arqument could be made tha
g : ransporting a defendant 150 miles and detalnlng him overnigh
solely for federal proceedlngs which all parties know will not lea
‘to federal prosecution is abusive. However, a pattern of prompt
\' ismissals of UFAP compla:mts prior to appearance before«a federa
: }‘naglstrate could be seen by some maglstrates as an abuse of federa
rocess, particularly if there is a perception that even minima:
|e].ays have been permitted in ant1c1patlon of UFAP complain
ismissal. Prompt complaint dismissal in situations which woul
‘ ‘thervuse require extended federal custody seems to be the less
. 'objectlonable practlce overall , snlce the statute unquestlonably is

" art Norton prepared the memorandum for this Sectlon.

s
{:; 2 John Bannon drafted the proposed Section: p051t10n, which is
! turrently under rev:.ew by affected offices. ’ , : .




intended to prov1de law enforcement a551stance in the apprehen51on R .
of local  fugitives for local prosecutlon, ‘and sirice subsequent .

'state extradition procedures should meet all due process demands. 3

Prompt dlsmlssal of UFAP complalnts does have a potentlal for‘
various forms' of abuse., The FBI pos1tlon that there is 'neither an
"admlnlstratlve '1nconven1ence“‘ nor - a: Tltle 18" U.S. C. . §1073 -
exception in, the: language of Rule 5 is correct.’ "We must therefore‘“”
expressly adv1se United states Attorneys offlces that mere
anticipation ‘of" dismissal is not an' adequate basis for delaylng at
first appearance before a. federa maglstratern Clearly, there w111{

4 “Nf;rst appearanCes 1f UFAPkcomplalnt

arrestees are always '*the closest federa;‘maglstrate‘ln the
district of’ arrest hat 1scret1 nllnherently represents ‘an
increased risk of ‘eivililiability ok’ tainting' of "the . resultlng
prosecution because mlstakes may result. The 1ncreased complex1ty
of determining whétheria federal hagist: ri
actually closer,“whether%&oglsklcal
state or local jud1c1a1 of, cer' |
placed in local cu stody'bdfo e'fe
complaint . /dismissal, " and ‘which~" of'\ the complaint' ikt
procedures is most approprlate makes these more flexlble
1nterpretatlons of ex1st1ng authorlt%es much 1ess attract%ye to
r” “ ‘ttras t

urlsdlctlon 1s lost

same dlstrlct probably s‘
procedures tb the ‘
requirements lof ‘the appllcable‘federa
federal offlcer of numerous concerns

V H "y i y l‘p . K -y . .

Addltlonal due ’ processrand llabhllty exposure concerns are
caused by the ;termlnatlon ‘Oof federal authority to detaln a
defendant at the tlme of the“federal»complalnt dlsmlssal even uf

!
|

B A scenario “in whlch prompt UFAP complalnt dlsmlssal
‘seemingly would be | far ‘superlor to proceedlng with a ' first
appearance is the arrest lon‘a UFAP warrant where the nearest
available maglstrate 1s‘across state: 1ines, in the state in whlch
the UFAP complaint orlglnated.‘ In that scenario, if the arrestee
.-is taken to that, federal maglstrate, tpe state extradltlon process
"will become unnecessary ' (51nce federal offlcers 'will take the

arrestee across the state line), yet it 1s not clear that. the @
‘appearance before the ﬁederal, magrstrate w111 offer the same (:M>
protection to the arrestee. LK \ . e Bt

|
[
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(M ‘custody of. the defendant upon dismissal of the federal complaint.
“+' (at which time the defendant's release from federal custody becomes -
.| mandatory) . ‘ N A Y : «

J_ . A complex related issue not raised in any of the inquiries .
. received to date by the Section is the extent to which federal law
. enforcement agents can address gaps in federal authority by acting
.. pursuant to state-granted peace officer or, K common-law powers in. -
. " apprehending fugitives named in a state arrest warrant. Some
states may extend peace officer or similar .authority to federal
'+ officers, which state authority could be the basis for arrest or
¢ detention even without federal process. This authority may also
~ raise'its own liability problems. Such peace officer or police
., officer powers exist to a varying degree in many 1local
i jurisdictions. In some jurisdictions a federal officer has no
|, powers beyond his federal authority and his status as a lawfully
.- armed civilian. 1In other jurisdictions, a federal officer has a
- wide range of state police or peace officer powers based upon the
. inclusion of federal officers in the state statutory definition of
. persons vested with such powers.

: With rare exceptions, federal officers do not rely upon
'~ common-law civilian powers or state-granted peace officer powers in
- the performance of their federal mission. While those powers
~ represent a potential source of authority for arrests by federal
s~officers to avoid federal processes or to avoid the impact of a
\J,lack of federal jurisdiction upocn dismissal of a UFAP complaint,

" that is an unattractive and unreliable alternative.

i
il
fiil

' Conclusions: The bringing of a defendant before a magistrate
(or other judicial officer) is required by Rule 5. That
requirement seemingly lapses with the dismissal of the underlying
il federal complaint. There is no due process, Department of Justice
;- Policy, Rule 5, Rule 40, or statutory prohibition against the
liprompt dismissal of a UFAP complaint following the arrest of a
defendant sought for state prosecution. In view of the history of
i the federal UFAP process, such prompt dismissal does not seem to

'constitute abuse of federal process, since both the legislative
ihistory and judicial interpretations of 18 U.S.C. §1073 recognize
dlan intent that the vast majority of §1073 defendants not be

f

iprosecuted in federal court. As discussed above, prompt UFAP
icomplaint dismissals will often spare both the Federal Government
|and the defendant unnecessary delay, the burden of custodial
i transport, federal processing, and other preliminary federal
'procedures. The federal procedures are neither required for state
llextradition nor helpful in protecting the defendant's rights in the
Eﬂstate proceedings.

gk Despite the Section's previous endorsement of the practice of
jlitransferring a UFAP arrestee to 1local custody prior to an
w,appearance before a federal magistrate, provided that such a

procedure does not involve an unnecessary delay in bringing a
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person in federal custody before a maglstrate, there are practlcal
~and legal'disadvantages to avo:LdJ.ng an appearance before a federal
magistrate. One disadvantage - is the exercise of increased -
discretion, discussed above, required of the arresting federal
agent. Using local 3ud1c1a1 officers may create. problems as well, .
both in securing- those“” ud1c1a1 officers"' consent to perfor'ml gf )
that function and ‘in assuring that they fulf: “11 the maglstrate role’
as established by" the'federal rule. Attemptlng to use local pol:Lce
to arrest-a. fugltlv ‘may create 1oglst1ca1 problems ‘and confllct"
with ex1st1ng federal ‘agen't ; erformance evaluatlon sys“tems. i
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MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Rules 10 & 43; Proposal*from Bureau of Prisons to
Provide for In Absentia Arraignments.

DATE: September 1, 1992

Mr. J. Michael Quinlan, Director of the Federal Bureau
of Prisons has proposed that the Committee consider an
amendment to Rules 10 and 43 which would permit in absentia
arraignments which could be accomplished by video
teleconferencing. The attached materials include suggested
amending language to both rules, along with supporting
information. Mr. Quinlan points out in his correspondance
that a December 1991 poll of judges in the 9th and 11th
Circuits demonstrated significant support for use of video
technologies for some pretrial court functions. As you may
recall, Mr. Quinlan spoke briefly to the Committee at its
April 1992 meeting in Washington, D.C.

A similar proposal was discussed and rejected by the
Committee at its Fall 1990 meeting. I have attached copies
of the materials which were considered by the Committee,
including a copy of the Valenzuela-Gonzalez decision and an
excerpt of the minutes of that meeting.
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Federal Bureau of Prisons

Office of the Director "~

Washmgroh,‘ DC 20534

April 29, 1992

Honorable William Terrell Hodges
U.S. District court

U.S. Courthouse
Room 108

Tampa, Fldridav 33602

Dear Judge Hodges:

I am writing to thank you, as Chairman of the Advisory
Committee on Federal Rules of Criminal Procedure, for the
opportunity to make the informational presentation at the recent
meeting of the committee. L ’

- Judge Keenan, as Acting Chair, indicate
rules change would be forwarded to the committee for their review
and consideration. I have attached for

the draft changes in the rules.

your information, a copy of

Again, thank you for the opportunity to summarize for the
Advisory Committee the law enforcement interests
rules change.

in the proposed

Quinlan

Director - e e n 3
Enclosure = :
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vim, Teeroff Hodgeg

MAY ¢ 7 1992
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x ‘PROPOSED RULES CHANGES

(
E FEDERAL RULES OF CRIMINAL PROCEDURES, RULE 10, ARRAIGNMENTS
| ~ CURRENT RULE

Arraignment shall be éoﬁduc%ed in open court and shall consist of
reading the indictment or iqformation to the defendant or stating
to the defendant the substance of the charge and calling on the
defendant to plead thereto. [The defendant shall be given a copy of
the indictment or information before being called upon to plead.

|

PROPOSED*RULE ' &+

Arraignment shail be conducted in open court and shall consist of
reading the indictment or information to the defendant or stating
to the defendant the substance of the charge and calling on the
defendant to plead thereto. [The defendant shall be given a copy of
the indictment or information before being called upon to plead.
The use of video teleconferencing technology, where the defendant
is not physically present | in court, is consistent with the
requirement of this rule.

S

‘CZ; N FEDERAL RULES OF CRIMINAL PROCEDURES, RULE 43
o , PRESENCE| OF THE DEFENDANT

CTRRENT RULE
(a) Presence Required. The defendant shall be present at the
arraignment at the time of the plea, at every stage of the trial
including the impaneling of the jury and the return of the verdict,
~and at the imposition of sentence, except as otherwise provided by
this rule. A : S ‘

.. PROPOSED RULE
- (a) Presence Required. ' The defendant shall be present at the
_arraignment at the time of\tbe plea, at every stage of the trial
' including the impaneling of the jury and the return of the verdict,
‘and at the imposition of sentence, except as otherwise provided by
this  rule. During pre-trial proceedings, the use of video
teleconferencing technology, where the defendant is not physically
present in court, is consistent with the requirement of this rule.

I

~

9

iy




i4. ;ﬁ order to preclude the necessxty of nov1ng an inmate to
court from prison, would you consider the use of interactive video
tecnnologles useful for the conduct of some pre- -trial court

‘u“c-‘ons’tu-

: W{‘ 9th CerUIt

o ?;DIStrlc;‘Judge“”';Clrcu1t Judge
'NUMBER OF VOTES | aa T e
 ves f ﬁ4‘ (77.3%) | 5 (71.4%) |
o C[loo22.0%) ] 2 (seey)

11ith Circuit

éDistrlct Judge Circuit Judge
NUMBER OF VOTES 35 - 5 |
Yes * 31 (73.8%) 5 (83.3%) -
No , 4 ( 9.5%) 0 ( 0.0%) .
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-~ Conslder use of Interactive video
- technology for pre-trlal court functions
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Conslder use of Interactive video
technology for pre-trial court functions
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‘ SURVEYQUESTION

) QUESTION- (ASKED OF 9TH & 11TH CIRCUITS)

IN ORDER TO PRECLUDE THE NECESSITY OF
MOVING AN INMATE TO COURT FROM PRISON,
WOULD YOU CONSIDER THE USE OF INTERACTIVE
VIDEO TECHNOLOGIES USEFUL FOR THE CONDUCT
OF SOME PRE- TRIAL COURT FUN CTIONS"

"DISTRICT  CIRCUIT
| - - JUDGE JUDGE
- NUMBER OF VOTES 79 . 12
YES 65(823%) 10 (83.3%)

NO . 14Q77%) 2 (16.7%)

{
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MEMO 10: Craiminal Rules Committee

FROM: Dave Schlueter
RE = Proposed Amendments to Kules 1@ and 43 to Provigae

tor fArraignment by Video

DATE: ' October 20, 1994

.
urtT,

Jucge “lfrec Gooowin, Chief Jjuagge of Tne Nint™ Circo
111ty OfF

~as suggestea that the Tpmmittee consicer tne possil
amenc:ng Rules 18 ang &3 tg permit gefencants to Te
arraignea througn closeo carculy, televisaion. i ne nptes
:n nie cover .etter, the Ninth '{:rcdit recently =uiea 0
Vaien-uela-Gorc-aled v. USDC {(artachec, see pp 7 et seq) ITNal
thne Drocecure was 70T permiTTec by those rules, whicn
regulre the De“sonal‘s“esenée oF tn ceTengant.

v

I
[s]
o I
[F]

M

43 Tmat 9p1rion 1NCifares, At L 8AasST TwWo Jurisdlol
4rifona ang Missour:, =0 Srovide for viceo arralgnentes.

This :tem will De on the agenga for tne ~ovempoer 1330
meet1ing.




UNITED STATES COURT OF APPEALS‘H | * ‘ O |
FOR THE NINTH CIRCUIT et

ALFRED T. GOODWIN September 21, 1990
Chief Judge

United States Courthouse
125 South Grand .
P.O. Box 81510
Pasadena, California 91109-1510

L. Ralph Mecham, Director
Administrative Office of the
U. S. Courts

Washington, D. C. 20544

. Re: U.S. Judicial Conference
Advisory Committee on Criminal Rules

Dear Mr. Mecham: ‘ : Co , (”\

I enclose a memorandum and an opinion recently
filed in our court concerning the apparent conflict
between Federal Rules of Criminal Procedure 10 and 43,
and General Order 190 of the U. S. District Court for
the District of Arizona which permits arraignment by
closed circuit television.

While our court has not taken an official position
on the matter, there is very substantial interest in
having the Advisory Committee on Criminal Rules look
into it. The pros and cons could be developed by the
Rules Committee if there 1s interest in taklng up the
guestion.

Sincerely,
LA

Alfred T. Goodwin
Chief Judge

Copy. to: Judge Leland C. Nielsen, Chairman,
, , Adv1sory Commlttee on Crlmlnal Rules

Judges Nelson, Reinhardt and . Beezer R
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(jm\ , ~ S . September 20, 1990

MEMORANDUM
TO: Chief Judge Goodwin
FROM: Judge Beezer

RE: ' U.S. Judicial Conference Agenda

Attached is an opinion in Valenzuela-Gonzalez v. USDC,

ﬁo. 90-70350, which has been sent to the clerk for filing.’ The

case deals with video arraignment in the District offArizona;

Both technology and efficiency make video arraignment poésible and

desirable. I think the Judicial Conference and its C;iminal Rules

Committee could profitably look at the Arizona progrém with an eye
CTN to suggesting that Congress amend the RuleS‘ofLCriminal Procedure.

I will appreciate your comments.

‘t Attachment

" cc: Judge Nelson
ot - Judge Reinhardt




' FOR PUBLICATION . B A
UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

DAVID VALENZUELA-GONZALEZ, C.A. No. 90-70350

Petitioner, D.C. No. CR-90-243-PGR
v.

UNITED STATES DISTRICT COURT FOR OPINION

THE DISTRICT OF ARIZONA,
‘Respondent,
UNITED STATES OF AMERICA,

Real Party in Interest.

N ket N i N s Nt s N Vet Nt Nt st Nt Vot

Petition for Writ of Mandamus to the
United States District Court for the District of Arizona CTN
)

Submitted July 27, 1990%*

Filed

Before: NELSON, REINHARDT and BEEZER, Circuit Judges
o Opinion by‘judge Beezer
BEEZER, Circuit Judge:
Valenzuela-Gonzalez petitions fqr a writ of mandamus vacating
the districthourt's order thatlh;s arraignment be conducted by
closed circuit television. We érant the writ and vacate the\ofder

"of the district court.

*The panel unanimously finds this case suitable for decision : <i>
without oral argument. Fed. R. App. P. 34(a); Ninth Circuit Rule -

LT
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A May,‘1990. Upon hls arrest, he appeared before a federal

1

Valenzuela—Gonzalez is a federal prlsoner who was arrested in

maglstrate of the Drstrlct of Arrzona, who scheduled his
arraignment tor July, 1990. His trial was set for August, 1990.
In June, 1990,‘the United States District court for the
District of Arizona issued its Gederal Ofder No. i90,1/ amending
the local rules to allow arraignment by clesed circuit
television.z/ Shortly thereafter, the magistrate ordered‘tﬁat
Valenruela—Gonzalez's arraignment be conducted by closed circuit

television.

1/General order No. 190, entered June 22, 1990, provides:

IT IS ORDERED that for a period of one year
from the date of filing of this Order, in the
discretion of any district judge or magistrate
of the District of Arizona, initial
appearances and arraignments of pretrial
detainees may be conducted by video-
conferencing. The attorney for the defendant
'may elect to be present by video with the
defendant or may. appear personally in the
hearing room at the District Courthouse. A
defendant having his initial appearance before
a federal magistrate may be taken before such
magistrate by video when authorlzed by that
jud1c1al offlcer. ‘

2/7his procedure‘has been 1nstituted‘under a pilot project of the
Federal Bureau of Prisons, Arizona District, Phoenix Division.
Under the procedure, arraignment is conducted while the detainee
remains in prison. Communication is established between the
prisoner and the district court by a sophisticated video-
teleconferencing or closed circuit television svstem with several
volice- 3Ctrthed cameras aud monitors in the courthouse and =z
£C38.82 prioun. I0C LYyScem i dé-\n;nt:u LU @ilOw pubilC Viewiiy as
well as confidential actorney-client conferences. It is augmented
by fax machines for ‘transmitting documents. See United States

‘District Court, District of Arizona, Video Court Prcceedlngs
‘Commlttee Report -and Recommendatlons (September, 1987) ‘

..2..
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. Two days before his scheduled arralgnment, Valenzuela— .
Gonzalez moved the drstrlct court for an order requlrlng that his
arralgnment be conducted 1n person. The dlstrlct court heard the
motlon on an expedlted basxs on the day the arralgnment was ﬂ

L.

scheduled.‘ The dlstrlct court ruled that arralgnment by means of
aud10v1suai 1nteract1ve technology dld not v1olate the fifth or
sixth amendments or Fed R Crlm. P. 43 3/ Valenzuela-Gonzalez
immediately sought an order staylng the dlstrlct court's order,
which we granted the next day. He now petitions for a writ of
mandamus yacatihg the district court'siorder in‘this case.

This petition came on for_hearing before us on July 27, 1990.

We issued our order granting the writ and vacating the district

court's order on July 27, 1990.4/ this opinion follows. , , (fw

3/7The district court stated orally:

~ The issue specifically is ... . does an
arraignment conductéd before the magistrate,
‘where the defendant is present by means of \
audiovisual interactive technology, for the
purpose of entering a not guilty plea,
constitute a violation of Rule 43, F.R.
Criminal Procedures, or the Fifth and Sixth
Amendments of the United States Constitution.
" And this Court rules that review of the
. record and the arguments presented clearly
“'show that there are no violations. And the
~mot10n 1s denled.‘ - I

Reporter's Transcrlpt of Proceedlngs at 50, United States v.
Valenzuela—Gonzalez, No. CR -90- 243 PHX-PGR (D. Ariz. July 18, 1990).

“/Ou~ ord of Suiy 27, lJ/C, reads, in pertlnent part.

. The dlstrlct conrt is directed to arralgn . Cﬁﬂ
. petitioner face to face with the petitioner =~ . N N
physically present in the courtroom. See Fed.wl "
R. Crlm. P. 43. L R I

-3 -
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We mnstefirst determine whether we have jurisdiction to issue:
tne:writ that is requested. Under the Ail Writs Act, 28 U.S.C.
§ 1651(a),>/ we unguestionably have the power to issue, in our

discretion, a writ of mandamus in this case. Roche v. Evaporated

Milk Ass'n, 319 U.S. 21, 25 (1943); United States V. Harper, 729

F.2d 1216, 1221 (9th Cir. légifﬂ We must nevertheless determine
whether mandamus is a proper remedy here.

The government first argues that we lack jurisdiction to
vacate General Order No. 190 because it was not entered in a case
involving the specific petitioner before us. Valenzuela-Gonzalez
does not contest this argument. We need not reach it in any
event, for Valenzuela-Gonzalez has not requested us to review
General Order No. 190. He requests only that we vacate the
district court's erder in his case. Without accepting the
government's argument, therefore, we review the district court's
order only to the extent it concerns Valenzuela-Gonzalez.

The government next argues that we laek jurisdiction to issue
a writ of mandaﬁus vacating the order concerning Valenzuela-
Gonzalez because his arraignment has not yet taken place. Because
the harm complained of has not yet occurred, the government

contends, "nothing has occurred that the defense can object to."

Furthermore, the government suggests that we cannot review the

T
-

5/ 22 wm.r.c. € 1€53a) wrovides:
The Supreme Court and all courts established
by Act of Congress may issue all writs
necessary or appropriate in aid of their
respective jurisdiction and agreeable to the
usages and pr1nc1ples of law. ‘ S
-4...
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district court's decision until we know that "the arraignment
would in fact proceed the way the court -anticipated." Absent
these‘tWOHcircumstances; the gbvernment argues,‘our opinion would

be merely adv1sory in v101at10n of Artlcle III of - the Unlted

States Constitution. Aetna Life Ins. Co. v. Haworth, 300 U. S.1q
227, 239-41 (1937). |

We disagree. First, we may easily evaluate the proposed
arraignment procedure, since Valenzuela-Gonzalez's two co-
defendants have already been arraigned under the exact procedures‘
challenged by Valenzuela-Gonzalez.. Our evaluation of the scheme

as it affects Valenzuela-Gonzalez is not contingent upon any

uncertain event that might not occur. Thomas v. Union Carbide,
473/U.S. 568, 580-81 (1985). Second, :he standards for granting a

3
writ of mandamus do not require that the challenged order be , <jz

carried out before the writ can issue. See, e.g., Schlagenhauf v.

Holden, 379 U.S. 104, 111 (1964)(excessively oppressive discovery

order); Admiral Ins. Co. v. United States Dist. Court, 88l F.2d

1486, 1491 (9th Cir. 1989)(assertion of absolqte privilege to
"discovery ofder). But for our stay, the harm Valenzuela-Gonzalez
complains of is imminent. We conclude that the district court's
~order satisfies the "case or controversy" requirement of Article
ITI.

The government concedes that the petition for writ of
mandamus is otherwise an appropriate procedure for rev1ew1ng the
oréer challenred her~ m°,=~-ﬁel ' mhe writ of mans-mus iy /

extrdordlnary remedy reserved for 51tuatlons where a trlal court - ' (”ﬁ

‘has exceeded its authorlty,wéxerr.v, Un;ted States, 426 U.s. 394,

P



%

402 (1976); Bauman v. United States, 557 F.2d 650, 654-55 (9th
Cir. 1977). We have adopted five guidelines for determining if a

writ of mandamus should issue:

(1) The party seeking the writ has no other
adequate means, such as a direct appeal, to
attain the relief he or she desires.
(2) The petitioner will be damaged or
prejudiced in a way not correctable on appeal.
" (3) The district. .court's order is clearly
. erroneous as a matter of law. °
(4) The district court's order is an oft-
‘repeated error, or manifests a persistent
disregard of the federal rules.
(5). The district court's order raises new and
important problems, or issues of law of first
impression. :

In re Allen, 896 F.2d 416, 419-20 (9th Cir. 1990) (quoting Bauman,

557 F.2d at 654-55). No single factor is determinative, Bauman,

557 FP.2d4 at 655, and all five factors need not be satisfied at

once. In re Cement Antitrust Litigation, 688 F.2d 1297, 1301 (9th

Cir. 1982), aff'd mem. sub nom. Arizona v, United States Dist.

Court, 459 U.S. 1191 (1983).
Mandamus is particularly appropriate when we are called upon
to determine the construction of a federal procedural rule in a

hew context. Schlagenhauf, 379 U.S. at 111 (Fed. R. Civ. P. 35);

La Buy v. Howes Leather Co., 352 U.S. 249, 251 (1957)(Fed. R. Civ.

P. 53); United States v. Lasker, 481 F.2d 229, 235-36 (2d

Cir.)(Fed. R. Crim. P. 48), cert. denied, 415 U.S. 975 (1973).

Such a situation presents the rare case where both the fourth and
fifth Bauman factors are satisfied:‘WE‘ére presented with a novel
cuestion of law that i eimgl zngcu-ly Titnly £o ha Mrfe-

repeated.” Bauman, 557 F.2d at 655; see Harper, 729 F.2d at 1222.

In addition, the first Bauman factor is satisfied here: since



Valenzuéla%ponzéleé's nbticé”of apﬁeai has not’beén’certifiéa for

interiocgtbry‘éppeal undet'iB‘U.S;é. s 1292(b),- he has no adequate

‘means to obtain review. We conclude that-a petition for writ of

mandamus is‘ahfapprop:iate meﬁbod“fbr fév;ewiné thé‘district

court's order.ﬁ/

i
ey

We determine de novo whethér the writ should issue. ' Seattle

Times v. United States Disﬁ. Cdﬁrtﬁ‘BdskF,Zd 1513, ‘1515 (9th Cir.
1988). Before thé writ may‘issué;‘we\mﬁsﬁ be;"fifmiy éonvinced
that the distiict cqurt has erfed;"\iéi,“and that ﬁﬁe éetitiéner}s
right to the writ is "clear and indispu;able." gégg, 426 U.S. at
403. “

ITI

Valenzuela-Gonzalez argués first that the district court's

order must be vacated because it violates his rights under the

fifth and sixth amendments to the United States Constitution. The

Supreme Court has long recognized that the accused has a right to

be present at all critical stages of the proceeding against him.

6/We therefore exercise our power

to determine all the issues presented by the
writ of mandamus . . . and to formulate the
necessary guidelines in this area . . .

- This is not to say, however, that, follow1ng
the setting of guidelines in this opinion, any
future allegatlon that the district court was
in error in applying these guidelines to a
particular case makes mandamus an appropriate

. remedy. The writ of mandamus is not to be
' used when 'the most that could be claimed is

~ that the dxscric.~ ~ir¢s nave erred in rullng

- - . O = [
on mgt i ore rithin -“L-- J-:ﬂau‘:-lcr.

,‘Schlagenhauf, 379 U S. ‘at 111- 112 (quotlng Parr v. Unlted States,
351 U.S. 513, 520 (1956)). Readiness to issue the writ may defeat -

the -intent-of Congress to reserve for appellate rev1ew only f1na1

4Judgments. Kerr, 426 U.S. at 403.

-7..
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Kentucky v. Stincer, 482 U S 730, 744 45 (1987); Snyder v.

Massachusetrs,\ZQI U.S. 97, 105-06 (1934), Unlred States v. Lewis,

4146 u. S 370, 372 (1892) Arralgnment, "far from a mere

formallsm," is a stage 1mportant enough to entltle the accused to'

the presence of counsel. Kirby v.' Illln015, 406 U.S. 682, 689-90
{1972); Coleman v. Alabama, 399 U.S. 1, 7 (1970); Powell v.

Alebama, 287 U.sS. 45,‘57 (1964) :

Nevertheless, whether the flfth and 51xth amendments prohlblt
the use of closed c1rcu1t television at an otherw1se proper
arralgnment is not immediately apparent. Arraignment is not a
procedure requ1red by the due process clause of the flfth

amendment. Garland v. Washington, 232 U.S. 642, 645 (1914);

United States v. Coffman, 567 F.2d 960 (lOth Cir. 1977). The

sixth amendment rlght to confront w1tnesses is not 1mp11cated,
since there are no witnesses. Snyder, 291 U.S. at 107. Moreover,
the Supreme Court has held that closedAcircuit\television may
satisfy the confrontation clause in limired circumstances.

Maryland v. Craigqg, 110 S. Ct. 3157, 3170 (1990).7/A

We need not resolve this question, however, for the presence
of the defendant at‘arraignment is required under two federal

rules of criminal procedure, Fed. R. Crim. P. 108/ and Fed. R.

7/The use of closed circuit television for taking testimony of
child witnesses has been approved by the Supreme Court. Maryland
v. Craig, 110 S. Ct. at 3170. So long as the teleconferencing
procedure is "functionally equivalent to that accorded live, in-
SIVEIA Lestimony,™ it will szt sy constitulional reguisenicnlc.
I& 3t 3166. Arprerzl of the “rrcodu.a i= denzndent, howewr: . n
the state's maklng an adequate showing of necessity. Id. at 31689.

8/Fed. R Crlm. P, 10, "Arralgnment,“ provxdes.

Arralgnment ‘shall '‘be conducted 1n open
: - 8 - :




. 1,
-

Crim. P. 43(a) 9/ The protectlon of these rules 1s broader than

the constltutlon prov1des. Unlted States v. Gordon, 829 F 2d 119,\

‘ 123 24 (D. C C1r. 1987), Unlted States v. Chrlstopher, 700 F 2d

1253 1261 62 (9th Clr ), cert. denled, 461 U S 960 (1983) It

is the rule 1n thls c1rcu1t that although arralgnment may not be
. 4

1 t
n i

requ1red, conductlng an arralgnment 1n the defendant s absence
violates the plaln 1nstruct10n of the rule.lo/ Id. at 1262 |
There is simply "no prov151on for arralgnment in the defendant s
absence." Id. a |

éimilarly, there is no provision for arraignment by clbsed

circuit television. ﬁndet Rule 43, the defendant must be present

at arraignment. Under Rule 10, the arraignment must take place in

4 open court. We hold that these rules togethet require that the

court and shall consist of reading the
indictment or information to the
defendant or stating to the defendant the
substance of the charge and calling on.
the defendant to plead thereto. The
defendant shall be given a copy of the
indictment or information before being
called upon to plead.

9/Fed. R. Crim. P. 43, "presence of the Defendant," prevides:

(a) Presence Required. The defendant shall
be present at the arraignment, at the time of
the plea, at every stage of the trial ,
including the impaneling of the jury and the
return of the verdict, and at the imposition
of sentence, except as otherw15e prov1ded by
thls rule., :

o
An exception is provided for mlsdemeanors.' Fed. R. Crim. P.

43§) 29 - S L

10/ dzfendant riay waive, in writing, the rlgbt to appear in ‘

| .
et

person at arraignment. Christopher, 700 F.2d at 1262. But see In

re United States, 784 F. 2d 1062, 1063 (llth Cir. 1986)(no waiver
absent good cause). A o n
. Lo : -9 -

O

O

-




(ka district court must arraign the accused face-to-face with the

ﬁ - accused physically present in the courtroom.

The government urges that the federal tules of crlmlnal

‘procedurejare to be construed broadly under Eed. R. Crim. P, 2,11/

We recognize that substantial compliance with the "open court"

requirement ef Rule loimay satisfy the rule. Sweeney v. United
States, 408 F.2d 121 (9th Cir. 1969); see Also Fed. R. Crim. P.
10, advisory committee notes ("mere technical irregularity"” does
not warrant reversal). Moredver, the right to‘be bresent under

Rule 43 is not absolute. United States v. Gagnon, 470 U.S. 522,

529 (1985)(in cemera conference); Allen v. Illinois, 397 U.S. 337;

,é 343 (1970)(unruly behavior at trial). Violations of Rule 43)are

(Mm subject to the harmless error rule of Rule 52(a) United States

. Rogers, 422 U.S. 35, 40 (1975); United States v. Kupau, 781

4% F.2d 740, 743 (9th Cir.), cert. denied, 479 U.S. 823 (1986).
The District of Columbia Circuit has held that under certain

circumstances, closed circuit television may satisfy the presence

" requirement of Rule 43, if the procedure is considered necessary

o by the court. See United States v. Washington, 705 F.2d 489, 497
j n.4 (D.C. Cir. 1983)(per curiam)(unruly behavior at voir dire).
The government, however, does not argue that the procedure is

i necessary as opposed to convenient here. Absent such a showing,

11/ped. R. Crim. P. 2 provides:

X ‘ / ' These rules are iinzcaded tc*prov1de for tne
1‘5"‘1; , , Jusl detediination oL every Criluillas -
‘ ‘ ‘ proceeding. They shall be construed to securc
simplicity in procedure, fairness in
.administration and the elimination of
unjustlflable expense and delay.;

S 10




we hold that arraionment by closed circuiﬁ‘teievision does not
constltute ‘substantial compllance w1th elther Rule 10 or Rule 43.
Several states,ylncludlng Arlzona,lz/ have adopted rules

allowing the use of closed c1rcu1t‘telev151on for arralgnments,

with the appfoVal of their state courts. See, e.g., Commonwealth

of Pennsylvania v. Terebieniec, 268:Pa. Super. Sil, 408 A.2d 1120,

d 1123-24 (1979) (noting no "circus'atmosphefed or unconstitutional

‘prejudice).13/ But one state court, examining statutes not

explicitly'authorizing the procedure, did not approve its use.

See State ex rei. Turner v. Kinder, 740 S.wW.2d 654, 656 (Mo.

1987) (en banc).' After the state legislature amended the statute, -

the court gave 1ts approval See Guinan v. State, 769 S.W.2d 427,

430 (Mo.)(en banc), cert. denled, 110 S. Ct. 259 (1989)

"Strong reasons" support Federal Rules 10 and 43. 1In re

United States, 784 F.2d 1062, 1063 (1lth Cir. 1986). Their

purpose is to ensure, at a minimum, that the defendant has a copy
of the lndlctment, "know([s] what he is accused of and [is] able

adeouately to defend himself." United States v. Romero,k640 F.2d

1014, 1015 (9th Cir. 1981). "Without the presence of the

defendant, the court cannot know with certainty that the defendant

12/priz. R. Crim. P. 14.2 provides:

.The defendant shall be arraigned personally
before the trial court or by video telephone.

13/At least one commentator has noted that. far Frnm‘hpino

2 cj, the procedurc 2o be be"ef1c1al toc cefendancts. Sirce
voids The need L0 ke Kepl in a “nolding cell" awaiting

“arralgnment and allcws greater focus by the Judge. See Note, The

" Use of Closed Circuit Television for Conducting Misdemeanor

“Arralgnments 1n Dade County, Florlda, 38 U. Mlam1 L. Rev. 657, 672
‘\j‘(1984)., : AR d N .

-
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' has been apprised of the proceedings.” In re United States, 784

F.2d at 1063;14/ Moreover, Rule 43 requires that the defendant.be‘
present at all steges of the trial,:the plea and sentencing.
Alléwing the use of closed circuit television at arraignmenﬁ
without Valenzuela-Gonzalez's consent would amount te our tacit
apﬁroval of its use at these other stages of the criminal
proceeding as well.

Absent a determination by Cengress that closed circuit

television may satisfy the presence requirement of the rules, we

are not free to ignore the clear instructions of Rules 10 and 43.

We have held in other contexts that strict compliance with federal

rules of criminal procedure is required. See United States v.

'Fernandez-Angulo, 897 F.2d 1514, 1516-17 (9th Cir. 1990)(en

banc)(Fed. R. Crim. P. 32). We see no reason to reach a different
coﬁclusion here. So long as Congress has chosen to provide those
persons accused of federal crimes with the right to be arraigned
in open court, we hold that the plain language of the rules must
be followed.
Iv
Arraignmenf'by closed circuit television constitutes a

violatiop of Fede#el Rules of Criminal Procedure 10 apd 43. The

petitioner's right to a writ of mandamus is clear and

14/76 the extent the plea process is involved, the presence of the
defendant may become even more 1mportant. Some district courts
=*1o o'y nleas of not glll..\y L Le enlilcied &0 &ilclynuiefic. s-e

s, tarva-9, Rules of Crimit2l Prrondere For the Mnited Stztes
- District Ccrtts 91-92 (1990). T This is the procedur=s anticipated

in the District of Arizona. See Transcript, supra, n.3.

.Acceptance of a guilty plea at t arraignment would raise questions
‘concerning the requlrements of Fed R. Crlm. P. 11, which we do

not reach here. N SR A
T o - 12 - T L




indisputable. . The writ of mandamus shall issue and the district
court shall vacate the order requiring arraignment of Valenzuela-
Gonzalez by closed circuit*ﬁelévision,

WRIT GRANTED. * = “wevd oo 700 A
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CcﬁnSei L;stiné
Robert McWhirter, Assistant Federal Public\Defendéf,wPhoenix,
Arizona, for petitioner. ’ |
:JanetiL.fPatterson; Assisiant U.s. Aﬁtorney) Phoehix,

Arizona, for respondent.




Nove-ber '199@ Minutes ' L o 9
Advisory Committee on Crxl1nal Rules " fm\

Mr. Marek, and Mr. Pauley, to consider the poss1b11 ty of .
consolidating i1n one rule the app11cat10n of Jencks Act
statements at the various stages of trial and 1in related
proceedings, 1l.e. detention. hearxngs and § 2255 hearings.

(Note: Following the meeting, i1n an exchange of
communxcatlons between the Reporter and Mr. Marek, the
Committee member proposing the amendment to Rule 32(f), some
uncertainty arose concerning the text of the amendment and
especially the content of the last paragraph of the
accompanying committee note. Accordingly, the Chairman
{Judge Hodges) directed that the proposed amendment to Rule
32(f) not be sent forward to the Standing Committee until
the report of the Subcommittee can be considered at the
Advisory Committee's next meeting in May, 1991).

3. Rule 4Q(e), Arrest for Failure to Appear. The
Committee had received a letter from a Magistrate raising a
problem with application of Rule 4Q(e). The magistrate
noted that a strict reading of that rule would not permit
removal of a material witness to another district for
failing to appear unless a subpoena had actually been . me
J

1ssued. The Committee briefly discussed the point,
including a possible amendment to Rule 40(e) which would
cross—reference 18 U.S.C. 8 3144 (subpoena not required
where 1t would be i1mpractical to do so). Ultimately, the
Committee concluded that an amendment was not required.
Judge Keenan moved that the matter be deferred to the
Department of Justice. Professor Saltzburg seconded the
motion., It passed unanimously.

6. Rule 41, Search and Seizure. The Committee
briefly discussed possible amendments to Rule 41, in
conjunction with amendments to Rule 4, which would address
the availability of electronic means, 1including facsimile
machines to transmit requests for search warrants. This
matter 1s addressed at Rule 4, supra.

7. Rule 43, Presence of Defendant. The Committee had
"been informed that the Ninth Circuit recently ruled that
Rules 1@ and 43 barred arraignment by closed-circuit video,
a procedure used i1in some state and local jurisdictions as a
pi1lot program. The consensus of the Committee was that \
arrailgnment .s a very 1mportant step i1n the trial grocess
and that the defendant should stand personally before the
Judge. or magistrate. Judge DefAnda noted that there 1s a
danger 1n becoming too expedient. " Following cther generally
negative comments about the prospects for such arraignments, fﬁ\
Professor Saltzburg moved to6 reject any such amendments to S
Rules 43 and Q. Judge DefAnda seconded the motzon. It
. passed unan1mously. - S - S
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-LT.S. Department of Justice

Federal Bureau of Prisons

Professor David A. Schlueter
Reporter, Advisory Committee on
Criminal Rules V o aw - ‘
- St. Mary’s University, School of Law
San Antonio, Texas 78228

Dear Professéf Schlueter:

As we discussed, enclosed please find 'a survey which we
recently received showing the use angd Proposed use of video
communications between courthouses and other facilities by
various courts around the country. . , B : :

This information appeared as a reader Survey in the
tin and was

Although this survey may not include all courts that are now .
using video technology, it gives an idea of the acceptance by
courts that this technology is receiving. ‘ C

Please do not hesitate to contact me if you have any
guestions regarding this matter. A

L : o \ ~ .Sincerely, -

. ' . . ‘ "\rk‘r-
feoh, , ] 0 i
o o » Matthew W. Melkin \
fof | ‘ Assistant General Counsel

= T \
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Video Technology Applications in:the Courts |

Reader Survey, Coun Tﬁchnology Bulloﬁn Septemberl October, 1991 ‘ S

! 3

Indicated video communk:aﬂons‘between the counhouse’& other faciiities

Under

Development

COURT " In Use

18th Judicial Distndt, Kansas X

5th Judicial Circuit, Florida

20th Judicial Circuit, Florida X

30th Judicial Circut, Michigan

Colorado Springs, Municipal Court, Colorado

> |

|Prince George Circutt, Maryland

7th Judicial District, lowa ; !

Jackson Circuit Court, Florida

12th Judicial Circuit, Fiorida

Pima County Superior Courl, Arizona

North County Municipal Court, California

Oregon Administrative Office of the Courts

Minnesota Supreme Court

HXI XXX

9th Judicial Circuit, Florida

DRSS EE B Se) SRuy

2nd Judiciai District, Minnesota ’ ) i
U.S. District Coun; Colorado ’ L

32nd Judicial Distnict, Pennsytvania

'Spartanburg Magistrate Court, South Carotina

{Denver County Court, Colorado

‘{San Bemardino County, California

Pierce County Distnct Court, Washington

Alaska Court System

Baton Rouge City Coun, Louisiana

Stanislaus County Municipal and Superior Cts, California

> XD XD X

Los Angeles Muncipal Count, California |

Milwaukee Municipal Court. Wisconsin * i :

/“)
T










MEMO 'TO: ‘Advisory Co--ittee on Crilinal Rules
\ﬁxﬁfﬁﬂﬁ:{f};;Dave Schlueter, Reportér

" RE: ‘vRule 11 Adv1sing Defendant of I-pact of

Negotiated Factual Stipulation

"DATE:  September 3, 1992

;

. . sk -
Mr. David. Adair and Mr.: Toby Slawsky have authored the -
attached art;cle on Fact-Finding in Sentencing. ..A portion
of that ‘article {pp 63-68) addresses the issue oi wvhether a:
negotiated factual stipulation is binding on the court in
applying the sentencing standards. The authors note that
there is a splat of authority on that point and that it
might be appropriate to consider amending Rule.ll to include
specific recognition that a fact stipulation is or ais- not
blndlng on. the court in sentenc1ng the defendant ‘

As noted in Mr ‘Adalr s cover letter, he has prov1ded a
copy of -the article vith the thought that the Commlttee
mlght be 1nierested in rev1ev1ng Rule 11 and in- vorklng with .,
the Judicial Center in conductlng empirical research on the

Hissue.

Th;c‘ltem w;ll;be éﬁ<$he agehdé“;qrjthe meeting in
Seattle." ’ ‘
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GENERAL COUNSEL
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Honorable William Terrell Hodges
United States. Dlstnct Court . Lnoe e
United States, Courthouse, Sune 108

611 North Florida ‘Avenue- . "*r‘
Tampa, F]onda 33602—4511

S

‘Dear Judge Hodges

I am sendmg you an artlcle authored by my coHeague Toby Slawsky, “and me,
which describes a number of issues about factﬁndmg in the context of guideline
sentencing.' 1 thought you. might be' parncularly interested in the section written by. -.
Toby on “Negonated Strpulatlons, or supulanons of fact that are made as part of a-.
plea negotranon. i el D e LG T wioEdL . SR

-
i

The section notes that fact stipulations are sanctioned, to the extent that they
.are not misleading, by the gurdehnes at US.S.G. § 6B1.4, but are not mentioned in.
- FR.Crim.P. 11. Accordingly, there has been some confusion over the legal status of
" such stipulations. Many courts, for example, permit a defendant to withdraw a guilty
plea if the court does not accept the full stipulation. The Sixth Circuit has gone so far
as to equate a factual strpulanon to a Rule 11(e)(1)(C) binding plea agreement.

I am advised that the Federal Judicial Center has expressed interest in
conducting empirical research on the practices of district courts in handling negotiated
fact strpu]anons. Perhaps the Advisory Committee would be interested in reviewing

 Rule 11 and in working with the Center to desxgn research on the subject. Please -
advise if you have any questions.

Sincerely,

- David N. Adair, Jr.
- Assistant General Counsel

“ Enc]osure S

- cc / David Sch]ueter R
- ', A TRADITION OF SER\’ICE TO THE FEDERAL JLD!CLAR\
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L SR Fact-Fmdmg in Sentencmg

[ N i
§ 1) i

Lookmg at the Law

‘By DAVID N. ADAIR, Jr: AND TOBY D: Smwst .
Asswtant General Counsels Admmwtratwe Ofﬁae of the Umted States Courts

5

L oes
By LRt . » DT
Y /amu . A

‘ No hmztatwn shcll be laced on the xnformatzon concerning the background. character and donduct ofa penon conthed .
of an of/ense whlch a caurz of the United States may neoewe and consider for the purpose of i zmposmg an appmpnate senxance

18USC §3661

|
% <‘;‘ .
» Terge a”

hlS vu'tually unbrldled authonty to consider

information in: sentencmg, while originally es:

tablished to support a system of: -discretionary
sentencmg, has been upheld by the courts of appeals
for use in. sentencmg under the hew sentencing
guldehnes But have the courts seriously considered
the unphcatlons of using a procedure developed for a
sentencing system ithat permitted virtually -unlim-
ited: dlscretxon, w1thout modification, for a:system
that sxgmﬁcantly hmJts that dJscretlon'7 This article
will attempt to descnbe the case law that has devel-
oped regardmg fact ﬁndmg under the sentencing
gmdelmes——the role of 'the presentenoe report, the
burden of persuasmn in' challenging the presentence

report the' role of negot1ated stlpulatlons, and the

quality of ewdence |and standard of proof required to

establish guldehne -relévant facts 1Our review of the -
case law suggests that, while the courts "of appeals “

have determlned \generally that ‘the fact- fmdmg

rules developed piior to guldehne sentencing are

constmtutlonally valid, a rumber of decisions show
discomfort w1th the use of those standards. We be-
lieve that the ‘central goals of sentencmg reform can-
not be fully‘ accomphshed using old ev1dentlary
standards. S L

a0

F act-Fmdmg in Sentencmg‘
. Origin and Adoption -

The broad authorlty sectlon 3661 gives to the dlst:nct A

_-court to conSJder mformatlon for sentencmg was first.

~ enacted in 1970 as' 18 U.S.C. § 3577" and was carried -
forward and renumbered by the Sentencing Reform

Act of 1984.2 The provision contintes to be cited regi-

| vlar]y by courts of appeals when rejecting challenges -
_that the informal’sentencing' procedures developed ;

“prior to the Sentencing Reform Act are 1nappropr1ate

‘to sentencing under a guldehne system of sentencmg :

‘That the language of section 3661 was intended to

" complement a- system of sentencing dlscretlon is un-
, ‘questlonable‘« The; ]egxslatwe hlstory regardmg the ~.
" passage’ of séctioni 3577 is sparse but; nonetheless,

"instructive. The Hpuse réport simply cites Williams'v. *
‘New. York, ‘337 "U.S."'241- (1949), in -support of the -
, passage of this prbvxslon %'That case, of course, ‘was

‘decided in the heyday of individualized, rehab)htatxve

sentencmg The Supreme Court stressed that thls
“modern” phﬂosophy of penology demanded that the
sentencing judge impose a sentence that “should fit
the offender not merely the crime. * Atcording to this
view, the sentencing court should not be bound by the
rules of evidence govermng the tnal because the trial
isto determme the narrow issue of guﬂt of the offense
charged the sentencmg heanng is to establish the
appropnate sentence’ vnthm the range of sentences
available for the offense of conwctxon estabhshed by
the ]eglslature
: ‘[‘I‘be sentencmg judge sTtask w)tlnn ﬁxed xtatutory or oonmtu-
. tional limits is'to determine the type and extent of punishment
after the issue of guilt has been determined. Highly relevant-if
not essentxal—-to his selection of an appropriate sentence is the
'possess:on of the fullest information possxble concerning the
defendant's Jife and characteristics. (Footnote omitted.) And
. modern conceptsindividualizing pumshment have'made it alithe

" more necessary that a sentencing judge not.be denied an oppor-

‘ tumt) to obtaa{n pertinent information by a requxrement of nmd
adherence to rest_nctwe rules of endence properl) apphcsble to

the trial. ~

- 337U. S. at 247 W lliams was also cited as support for
the provisions { of Federa] Rule of Evidence 1101(dX3),
which exernpt crmunal sentencing from the applica-

* tion of the rules See Rule 1101, Adv150ry Commlttee
. note on the 1972 Proposed Rules.*
ccordmg]y, under the system of discretionary sen-
tencmg, the courts. needed maximum flexibility to
consider 1nformatxon in order to: craft a sentence that
would assist in ‘the complex task of rehablhtatmg the
offender. As the Court stated in Williams: :
To depnve sentencing Judges of this kmd of mformatxon would '
undermine modern penological procedural policies that have

been cautiously adopwd throughout the nation after careful
eons)deratson and expenmentst:on

) 337US at249 500 . 4 - Y
. The Sentencmg Reform Act large]y rejected the sen-
tencmg phllosophy expressed in Williams and still
‘reflected in section 3661. The Senatereport to S. 1762,
‘the predecessor to the bill that became the Sentencing
" Reform Act, unambiguously announced the abandon-
_ment of the. rehabxlltatlon meodel:. "
Inthe Federal system today, cfiminal senbencmg is based largely

.- on an outmoded rehabxhtatlon .model. The judge is supposed .
* gétthe maximum term of xmprxsonment and the Parole Commu




sion is to determine when to release the prisoner because he is
'reharbxhtated Yet almost everyone invélved ingthe

e ‘criminal, 4 . ‘ 7
justice system now doubtas’ that hehabxhtauon can be' mdnoed Sup reme Court he}d that more formal procedures ¢ kk“
and'it is néw quite certain that'no i swere required':when-a: defendant, ‘convicted of certain :

rehably in 8 prison. setting, ;
. onecan reallydetect whether when a'prisoner is rehabilitated.

g Smbe the’ sentencmg laws have not been revised to take this mto
account, each )udge is Jeft to apply his own notiona of the purposes
of sentencmg As a'result, every day Federal judges m
Junjustifiably’ v-xde range of sentenoes tof ‘
hxswnes oom‘xcte

re;ectmg the sentencmg pohcy icu;_a"tedw;in
Ple Sentenelhg Reform Act atuleast as.im-

he. ‘Umted States. Sentencmg Commls-
ecessanly changed the "rnanner in

8

i

ated by the“fSentencxng Comn'us
't of rules thatv‘may be dpplied only
ual, determinations'iare’ made.

! Y step nhe- .step application instruc-
tions. at USSG § lBIWI reqmres findings of fact.
Ao:cordxngly“"t ithe - of faéts and’

ten cmg;guldehnes
nge, those issties z

i &1

nd béco
tion, resu]tmg in a more“adversa‘rml ‘sénte cing proc-
éss. See ‘eg., Co‘fnmjtte élon the Admxmstr tion ‘of the
Probatisn 3Syste"‘rh "Jud;cxal Co’ erencé of the Umted
States;; Recomme Ed%H‘ddedures fo Gmdehne Sen-
tencing ahd, Cor Lu‘n’ ) tary (1987) 5
Commission hasnrecogmzed ‘A h

evant ‘to sentencmg were
‘ : ﬂ‘he anformaht) -was to
. some extent explamed by the fact that’ partxcular offenses and
offender charactensttos rarely had a highls - specxﬁc or requlred

g nolohgegexxst under

ing factors wxllusdall} have Lxn 8 £
pumshment More“formaht}uls therefo)

tencxng Qrocess is £, be accurate tand f :

USSG.§6AL 3 commant (backgm?

‘Where such formahty And specxﬁelty is’re
is arguable thatithe Wi llmms ratlon‘ale is hot applica*

unavo)dable if'the: sen- ",

d).°

E’{ﬁued it

equently cmng

,’ ble. Defendants L’Quave ‘

[

¥

W

me hefocus of htlga-“

[ ETSW]?.B o 'lar e
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Specht, Patterson,386U S.605(1967). In Specht, the ,«M\%

. sex offenses was subjecttoa sentencmg enhancement

if the sentencing court found the defendant was a
danger to the.public or was a habitual offender and

insatie.” Thée Court distinguished Willlams on the
« ground that the ‘sentencing. enhancement ati msue was

?’"based upon’ the making of & ‘new cHarge after the

4

S to 151 months tm prison. USS G..§.2D1. 1(a)3)=A:.

‘ the 1mpact upon procedures of thehdx rences o

. form Act. Thére remalns howeverf

; reduce unwarranted dlspar

tencing and- defendants for who,m there is only :
"minimal evidence wof such conduct.: For examp]e a
f‘defendant with no, pnor record who ‘was seized at- .
g temptmg to sell. five kllograms*of cocaine to a Govern-:-

toa 8 range of 33 to 4l months, could;be: subject to.the: - .-

defendant’s conviction on another chm'ge.“ 1

- As will be discussed’ below, most courts have rejected
any application‘of this ho}dmg tothe sem‘en’cmggmde«
 lines; But there has been very little caref ‘

mdetemunate discretionary sente 1
nate,&guldelme rsentencmg -Most! eourts_ haVe sunply ’
relied upon Williams to's answer du proeess chal Ijen‘ges

to the use. of procedures-déveld oped 18 onar
sentencing -in sentencmg ‘Undef itHe' S

that may be presented by use ofj'th
this new context, unwarranted disy

‘A prmcxpal purpose'! of

that purpose demands a cer de

fact-finding. As Judge Becke suég stg‘}l s article .
elsewhere in this volume, t“ inding is\a significant - C}
femamjng"aré“a of djscretio uidelirie sentenc-: - -
ing.® As'one! commentator has's ’“é's‘ unre]iable

faet- ﬁndmg can adverse]y unbae
a guldehne sentencxng system. H

{I]n the warkagamst dxspanty, the tact;c:ans st the guidélinés
movement have paid msuff" cxent attentxop toithe procedures that
develop the facts to wh)ch gu;delmes are apphed Tackmg shmy,
“Hew sentencmg guldehnes ontslthe tall énd of & ey, stein of crimi-
nal procedure which does an unreliable job ofdevelopmg the facts °
-is a lot like putting a new coat of pamt on an old clunker. The
car looks good, but itestill doesn’t rury mueh better.’ Ironically,
sentencing guidelines may entrench a dlﬁ'erent kmd of disparity
— factual dzspanty

Peter B, Pope, How Unrelzable‘ict Fmdmg Can .

Undermme Sentencmg Guzdellnes, 95 Ya]e L. J. 1258 ~
(May 1986). .

A, procedure for.. ﬁndmg facts that perrmts great :
dxscretlon on the part of the fact-finder may resultqin
similar sentences for defendants who face overwhelm-
ing proof of conduct that is.relevant to .guideline sen-

ment agent cou]d be sub]ect to; a guldehne rangeof121 . m
X

sumlar defendant who was’ apprehended iri the sale of -
200 ; grams of.cocaine, who'would: ordlnarlly be subject::

. - G e i o g meso—— P . TSI E T e s mpe 4 er s e e cw b e s
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same range as the first defendant 1f the defendants”
- estranged glrlfr]end produced another five kilograms
- of cocaine that she convincingly claimed the defendant

intended to sell. Under pre- guldehne law, the court

"~ would have wide discretion to adjust the sentence of
‘the second defendant to account for the reliability and

amount of evidence. Under guideline sentencing, how-
ever, the three-fold increase in the prison sentence

. would be mandatory if the girlfriend’s testimony was
" found to meet the minimal fact-finding standards that -
" have been held apphcab}e to guideline sentencing.
' While the old system may not have been ideal, it is
arguable that requiring these two defendants to be
\ sentenced within the same guideline range results in
“far more disparate treatment than would have re-
“sulted under the pre-guideline system.

Furthermore, too much fact-finding discretion may

“vresu]t in uncertainty in sentencing. One of the pur-

poses for the establishment of guidelines and elimina-

" tion of parole was to reduce uncertamty and establish

predictability in sentencing. °If fact- ﬁndmg is not sub-

‘ject to greater standards of accuracy, the resulting

discretion could reintroduce sentencing uncertainty.
While a degree of fact-finding discretion is appropri-

" ate, the nearly unfettered discretion of pre- -guideline |
fact-finding, as is true with other areas of sentencing,

could result in the reintroduction of disparity. Lack of

standards of fact-finding could also permit manipula- .
) tion of the sentencing guidelines by permitting use of
“ stipulations that contain misleading information. Nei-
!, ther Congress, in reenacting section 8661, nor the
" courts have seriously considered whether the revolu-

tionary change in sentencing philosophy resulting

" from adoption of the guideline system should also’

result in changes in the fact-finding procedures devel-

‘oped to serve the repudlated phllosophy

The Role of the Presentence Report
As indicated above, guideline sentencing creates a

"- more adversarial process for the determination of the
.. sentence. Yet the Sentencing ‘Reform Act did not
~ change the sentencing hearing into a trial- like pro-
_ceeding in which each party presents its version of the

" factual circumstances with the court making the ulti-

.. mate findings of fact and conclusions of law. Instead,
~..Congress amended Rule 32(c), Federal Rules of Crimi-
"~ -nal Procedure, to provide that the presentence report -
. contain not only information regardmg the offense and

. the offender but also: o

‘ " the dassxﬁcat:on ‘of the offense and of the defendant under the
:,v~  categories established by the Sentencing Commission; the kinds

", .of sentences and the sentencing range suggested for such a
. category offense committed by such a category of defendant as

' set forth in the guidelines. . .; and an explanation by the probation
officer of any factors that may indicate that a sentence of a

* different kind or of a different length from one within the appli-,

Deeember 1991
cable gmdelme would be more appropnate under all the éircum-

ctancea

The purpose of this amendment was to prowde no-
tice to the parties of the sentencing factors under

. consideration by the court, to insure that the court had

sufficient information to impose sentence, and to pro-
vide a structure to the sentencing hearmg
- Rule 32(c) and 18 U.S.C. § 3552(d) require the dis-

“closure of the presentence report to the parties at least

10 days prior to sentencing. If the presentence report
has been carefully and accurately prepared, its disclo-

" sure will alert the parties to the issues before the court
. and will permit them to prepare any response. The
.~importance of notice was recently reiterated by the

Supreme Court in Burns v. United States, __U.S.__,

111 S. Ct. 2182 (1991), which held that a court may not
depart upward from the applicable sentencing guide-
line range unless the grounds for that departure have
been previously disclosed to the parties. The Court
indicated that Rule 32 contemplates “full adversary
testing of the issues relevant to a guidelines sentence
and mandates that the partles be given an opportunity

' to comment upon the probatxon officer’s determination

and on othér matters relating to the appropriate sen-
tence.” 111 S. Ct. at 2186. A meaningful right to com-
ment demands notice of matters that may be relied
upon in imposing sentence. The best, although not the
on]y, form of such notice is the presentence report.’

The Administrative Office of the United States Courts
has suggested, therefore, that a section of the presen-

‘tence report specifically identify any factors that may

warrant departure. See Administrative Office of the
United States Courts, Presentence Reports Under the

 Sentencing Reform Act of 1984, Publication 107,46-47
_(1987) (hereinafter “Publication 1077), and Looking at
the Law, 54 Federal Probation 65 (March 1990). -

The presentence report, if unchallenged, should con-
stitute sufficient evidence to support a sentence under

. the sentencing guideélines. And, in setting forth a ten-
_tative guideline range, the report serves to structure

any challenges by the defendant or the Government

and. to focus the issues for a determination at the

sentencing hearing. See U S.S.G. § 6A1.1 and Pubhca—
tion 107 at 1-2. )

" In United States v. Wise, 881 F2d 970, 971-72 (11th
Cir. 1989), the Eleventh Circuit described this practice
in detail. In preparing the presentence report the
probation officer sets out the details of the offense and
the defendant’s criminal history. The probation officer
then applies the sentencing guldelmes to those facts.
Under the procedures established in many districts,

‘the Government and the defendant may make objec-

tions to the report prior to the sentencing hearing.
After consideration of these objections, the probation

officer makes any corrections to the report and pre-
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pares an addendum that. identifies remainjng issues
- to be determined by the court at'the hearing. See
- Committee on the Adrmmstratwn of the Probation.
System, Judlcxa] Conference of the. .United iStates,
ModelLocal Bgle for Guideline, Sentencmg (1987). At

kX
N

tlus stage, undj T thJsjprocedure ithe, sen'tencmg hear-

e mg may. proceed ina reasonably orderly manner ‘

to'the sentencmg guidelines, the courts had
‘ e’éﬁé’bhshed the prmcxp]e that sentencmg .

Judges could cons:der ewdence at sentencmg that
W uld notbe adrmsszble at tnaJ See, eg. MIlzamsv
‘3,37 U S. at 246-47 'But regardless of the
ge's discretion;to:

Bcktrial, the report)
ck(drop {or the aentem::n:\gN Lt g
d re

s \"”:" ,i“ & i) h
‘bo‘t'g",. 1920 F241392dCir. nff e

RN e

N

sunpllﬁed the pr
" vant facts at th
to those facts
" courts of appeals ave ormly that the party

seeklng to ad)us “Hhe ’ c‘y m Jts favor bears the
burden of provmg‘th re] vah

iy

4

Il .

995); Umted States
t 1990) UmzedStatesv ‘
\7%‘908‘9 (lst,,C 1989) Umted dJscussed below the hrepo ‘de
rdires 879 F.2d°1234, 1238 (4th ~has beenheld tote ire sy

3 110 S. Ct 346 (1989) the trler of fact th t
ird, 9‘41F2d]085 1089 (9th Cir.  this standard, na HT ‘
‘ /Kr'k’“‘894 de 1162 1163-64 Quantity of proof ' nd"uumerge N
qotn cir. 199@) and- Uniled,Stites v. MecDouell, 888 useful to consider the iss
F2d 285 290 91 (3 rd' Clr 1989) M ' Rellablllty

.  States ?v. Urregc')-‘
Cn-) cert. 'demed‘
UmtedStates v ‘H ‘

mr

i

. In practlce as noted above the sentencmg proceed
. ing begms w:th the presentence report.: ‘When a party:..
cha]]enges a fact ini the presentence report, the fact.. < Burke and other cases, a higher standardiof reliability

- must be supported bythe! preponderanoe of the reli-. »

able evidence, as will be discussed ‘below. Ifithe chal-
-lenge does not include information that undermines
the accuracy.of the presentence report, thereport may .-
still be sufficient to sustain a findmg by the court. If,
however the challenge ca]]s into question the accuracy
. or sufﬁc1ency of the factual assertlon inithe report,the
Government must bear the. burden. to establish an

. aggravatin g sentencmg factor and the defendant must

bear the, burden of provmgma mm gatmg factor. s

Despxte the artlculatlon of the materlally untrue
~standard for sentencing fact-ﬁnd.lng ih ‘Townsend v,

+ has been required than a demonstration that the in-
formation is “materially untrue.” In Unzted States v.
= Weston,; 448 F.24 626 (ch Cir. 1971), oertq denled 404
U S. 1062 (1972), ﬂ'or example, the Ninth «Cireuit re-
manded for resentencmg a taseiin which. the'district
court had relied upon. an unsubstantlated charge
‘made by a Government agent and: mcl‘ ided in' the
.- Presentence report. The court held t,hat -although not
“materially untr'ue, ,tb ‘wcharge ‘was comp] tely unveri-
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, (sul Cir. 1989). 18

Consxstent with these prlncxples several courts’
‘,haVe mdlcated that the presentence report may be
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to show that the agent was rehable The oourt declared .

that it was not rejecting Williams v. New York, but that

- Williams did not present a situation in which the .

+ defendant challenged the accuracy of unvenﬁed infor-

, mation. -
" In United States v. Fatxco 603 F2d 1053 (2d Cir. |

1979), the court determined that hearsay testimony

* by a confidential informant was admissable to en-

hance the defendant’s sentence but only if corrobo-
rated by other evidence.'® In'United States v. Baylin,
696 F.2d 1030 (3d Cir. 1982) ‘the court remanded for
resentencxng a'case in which the sentencmg court had
inferred defendants mvolvement in a crime from the

" mere fact that the Government had proxmsed not to

prosecute the: crime. No other information of defen-
dant’s involvement was presented The Third Circuit
estabhshed the’ standard that such information must
contain * mlmmum mdlcm of rehablhty beyond mere
allegatlon 696 F2d at 1040 L

The Sentenclng Comrmss:on Has ‘recommended a
standard of rehablhty that may be /somewhat higher
than that artlculated m Baylln in. 1U S.S.G. § 6A1.3.
That' sectlon suggests that mforrnatlon relied upon in
sentencmg should héve | sufﬁcxent indicia of reliability
to support 1ts probable accuracy * While this standard
could résu “t‘ in more . accurate fact-finding and has
been cited: vnth approval by.a number of courts of
appeals the sectlon Is &’ pohcy statement, and policy
statements are not fully bmdmg on the courts.'® See
18 US.C. § 3572. In addition; it is questionable that
the Sentencmg Comm1551on has authorlty to prescrlbe
staridards and procedures for sentencmg

’I‘hus although sectlon 3661 aswellas B Tlliamsand -

its progeny, permxt consxde{ratlon of a broad range of
information’ in sentencmg, dnd although Rule
1101(d)(3) of the Federal Rules of Evidence provides
that the rules of e\nd\en e»ido not apply to sentencing

proceedmgs the cases establlsh that evidence relied

upon in sentencmg must meet only a'poorly articu- -
: lated but clearly mxmmum standard of reliability. See,

e;g., United States v. lekumum 918 F.2d 1084, 1099-

1100(3d Cir. 1990) Umted Statesv Beaulieu,893F.2d

at 1181 and Umted Smtes v, Sllverman 889F2d 1531

sufﬁc:entl) rehable without any additional corrobora-

tion because the report is based upon investigatory .
reports lntemews withi the defendant.and codefen- .

' dant, and, why ble, trial testi 1 L L
ant, and, where availa e, trial imony."® Accord: " Right of Con fmntatwn at Senlencmg

1ngly the Use of thew 'presentence report to establish
sentencing, facts has been approved so long as it'is

‘ sufﬁcxently rrehable ‘See le g5, United States v. Alfam
th 4 \1r‘w 1990); United Statesv.

919 de 962, 966 (5

M

departure el A

e o e o g e . N -
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" Murillo, 902 Fo2d' 1169 1173 (5th C1r 1990); and

United States v.' Blanco, 888 F.2d 907 909 (1st Cir.
1989). But see United States v. Fortler 911 F.2d 100

‘(8th Cir. 1990), discussed infra.?

.In United States v. Kikumura, 918 F.2d at 1102-04
the Third Circuit cautioned that under certain circum-

“.stances a higher standard of reliability might be re-

quired than that articulated in United States v. Baylin.
In a situation in which the court departs dramatically
from the sentencing guideline range, the sentencing

) proceedmg becomes nearly as important as the trial.

In such a case, due process principles may require a

‘ greaterk standard of reliability smce the amount of

process "due increases with the importance of the lib-
erty interest involved in the proceedmgs Accordmgly,
the Third Circuit established an intermediate'test of
rehabxllty to be used in.a case mvolvmg a substantxal

- The oenvencxng court must examine. the totality of the circum-
stances, mcludmg other corroborating evidence, and determine
whether the hemay declnratxons are reasonably trustworthy.

918 F.2d at 11032, B

Admissibility, of jInforn‘i‘(:‘ittvzbn F mm Other Prooeedihgs

"Thesé principles of admissibility have also’' been
relied upon to permit use of information from other
proceedings, such’as the trial of & codefendant. The
general rule appears to be that such information may
be used, without more in determmmg facts relevant
to sentencing. The use ‘of such. mformat)on, however,

mustbe preceded by notlce tothe defendant that itwill

be used. See, e.g., United Statesv. Notrangelo 909F2d
363, 365 (8th Cir. 1990), and United States v. Beaulleu,
893 F.2d at 1180 In United States v. Castellanocs, 904
F.2d 1490, 1496 (11th Cir. 1990), however, the Elev-
enth Circuit conc]uded that testimony from a trial of
a codefendant may not, without more, be used in

. determining adefendant’s sentence if the defendant

has objected. The opinion seéms to imply that the
information must be corroborated in order to be used
in the clrcumstances Naturally, if a defendant dis-
putes the accuracy of facts testlﬁed to in another
proceeding, the: cpurt may be requlred to analyze that
testtmony to ensure that it contains sufficient indicia
of rehabhhty tol SUppOI"t its accuracy. It is uncledr from
the opinion, but it is likely that the Eleventh Circuit
would not require corroboratmg evidence outside of
the Lestlmony if such indicia of rehab;hty is.present in
the testimony: Jtself and the objectlon.s of the deferidant
do not call that mdlcxa into questlon

Another 1ssue regardmg the use of mformatlon at .

,:sentencing is whether the}rlght to confront adverse .
“ witnesses as guaranteed by the sixth amendment ap-
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plies to the sentencing stage of the criminal proceed-  weighed b the mandate of 18 U.S.C. § 3661 that no m
.ings and, accordingly, whether hearsay evidence'may " ““limitatisn be placed on sentencirig information. ... - { ;
;. hot be used to enhance the sentence unless'it falls into ' Each ¢f theke circuits has expressed reservationsas
. one of the traditional exceptions to the hearsay rule. whether its conclusions would beithe same if there _ .
" Most courts that have considered this issue‘have'held ““‘%‘We‘réfh“s'}’i&ﬁ'ii"afg that the illegally seized evidence,was oo

- thatthe C?nfrontatlon Clau“s‘en‘,does;,novapply atsen- d specifically for sentencing enhancement.™
tencing. See United States Kikumura, 918 F.2d-at . ), atesv. McCrory, 930 F.2d at United States
ate ‘ L1496, < 'y, Ty 395 1)

hth'Cireuits, however,
bal assertion ) Senten
he -court must undertake ‘an
iConfronitation Clause' shou

ould - 8¢
L .

ER; ited States v. Silvermun,

‘they can:get
has a broad
they caniguarantee a sen- -
her evidence illegally and
othing] ‘gietez:} them from

9608 (6th Cir, '1991), and

LiStates v. Fortier; 911 F.2d, 100 (8th Cir. 1990).

he Sixth Circuit, finding that the Williamé ratiohale

for fact!finding dis‘c,rétioﬁumu‘st be applied*différg{i‘i"t‘iy

o guideline, genﬁérii:j;‘xj)g;%,‘heldﬂ‘ that, if the defendant

disputes; fact»‘jm;fatex‘jial”‘.vto;‘t‘hjre“ guideline sentencing

decision, the:Confrontation Cl“‘éd"se”requijfés a gréater . es'v. M

standard of reliability than was required under discre- ‘ an suggeste L
tionary sentencing.” What that standard of reliability ~ tic éxclu‘sionaryfnﬂeis‘"n ded
is and Whether it précludes use of hearsay evidence is Inquiry at sentencing as to'w|
‘notclear from:the opinjon, " By Cu ‘police conduct in an individus

A S R
"'The Eighth 'Cir¢

CE Silberman  decliriéd -
_Eightl cuit in, Fortier als s y
Confrontation Clause’i

,fortier also held that the Supreme Court’s recer
fon Clause s applicable at sentencing when  giommey coger " oo

t‘héfﬂdefehdajﬁt“chéllgng‘e’:s;‘a factual assertion. These - S Y Lot wik
Boj@i}lgs élkéb}_ly :Ifeﬂﬁ_ctft}?fe Sixth and:the Eighth Cir- -+ . The Role of Negotiated Stipuidtiorss
cuits concern about the use of evidence to enhancea gy U.S.C.'§ 3661 provides that no limitation
ng the defendant a meaning: be placed ori the information the cotrt can con-

Fhee htb>e§jr;gc?qu§a\cy of th? V" siderat sentencing, in light of the“fact driven” nature
BRI ‘ 4 of the guidelines a dis“cgrhablle‘tr:en"d»hdé' arisen

whereby, with varying degrees of success, the prosect- 3 ‘

tFe

IS

I

%

15 e
4o

iﬁ;fzgriﬁgm meszle on Admvl“g‘gll?l‘z"t}’ o . torand defendant seek t&‘:‘cb;n‘trql;;tbe faé@sg#ﬁi}gble,t{p »
et e e e .. . thecourtat sentencing by agreeing to a factual stipu-

- Three circuits have held that the exclusionary rule. lation as part of a plea agréement. e T

does not apply to guideline'seritencing as the rule’s . Controlling the facts through the use of stipulations.

. . eentral ,objective, to deter unlawful police condiet,  demonstrates the fundamenta] tension between the

cannot efficiently be achieved by excluding evidenceat” goals of sentencing feform 'an the plea agreement
sentencing. United States v. McCrory, 930 F.2d'63  process. ‘Sentencing reform i part was intended to
(D.C. Cir. 1991), petition for cert. filed, No. 91-5973  reduce unwarranted sentenicing disparity and provide .
(Oct. 1, 1991); United States v, Torres, 926 F.2d 321 (3d  the public and the offender with “truth in sentenc-
Cir..1991);, UnitedkStates{v.iLyncli,’fQBé F.2d 1226 (11th  ing”—sentences that provide-retribution and deter-
Cir. 1991). “Generally, law enforcement officers con- ~ rence because the public and the offender alike know
duct searches and seize evidenée for purposés of prose- in advance that real punishment'will be imposed even:
cution. and convictionnot for ‘the purpose of handedly and will .not bef%erqdé‘d“‘“by'“s‘igy‘r""ﬁﬂfcépt good
increasing.a sentence.in alprosecution already perid-. time awards or early release'6h' parole.?

“'Plea agree- TP
ing...." United States v. Lynch at 1236, quoting United ments, by contrast, are basically intended to allow the' = - ean.
States v. Lee, 540 F.2d 1205,,1211 (4th Cir); cert. - parties to avoid the uncertainty and'risk of a'trial b}"& O
~ denied, 429 U.S. 894 (1976). Moreover, these courts striking a bargain for.a sentence or-sentence exposure® - :
have found that any"slight benefit from’exclusion of  that both can accept in an individual case: Congress .. -
'ille“”g"al]‘iji seized evidence L‘zra‘tr‘\éénféﬂéiz‘}fgvis greatly out- recognized that the plea process cotild Undermine the' -

A 1[ ; - S
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purposes of sentencmg reform by substxtutmg prose-
" cutorial discretion in plea bargaining for judicial dis-
cretion in sentencing.® To avoid such consequences
Congress directed at 28 U.S.C. § 994(aX2XE) that the
: Sentencmg Comm1ssmn issue pol)cy statements con-
cerning acceptanoe of plea agreements.
But policing the plea agreement process thh pohcy
‘statements is no easy matter. Under Rule 11(eX1) of
the Federal Rules of Criminal Procedure, there are
. three types of plea agreements, often used in’'combi-
‘nation: (A) agreements to- dJstss charges (heremaf
- ter “charge bargaxns m, B) agreements to make.
non- bmdmg sentence recommendatxons (heremafter
“sentence recommendatxons") ‘and. ©Cy 'agreements to
a spec1ﬁc sentence (herelnafter “sentence bargams”)
~ These types’ ‘of agreements, overldy the often wzdely
) varymg crumnal charges and penaltles that can apply
1o the' same of, sumlar crumnal behavmrs How much
time in’ prlson» ‘an offender is exposed to is initially
. ‘controlled by how the charges are drawn up. ‘Added. to
) this“ ‘rnlx is th recent prohferatlon of mandatory mini-
mum sentences for drug offenses and mandatory con-

The mterplay of varylng statutory mamrnum penal-
tles and mandatory rmmmums makes plea bargaining
comphcated.; The addmon of sentencmg guldelmes can

make t a "‘byrmth The guldellneSﬂ are not solely
based om ‘the eal underlymg crunmal behavior, but on
a combmat)on of real behavmrwand the charged behav-
" jor® and thns as ‘thellstat tory penaltxes can vary
dependmg onithe! speclf \arges pleaded to, so can

| 'the g\ndeh es vary uregar ess of the underlylng be
2
r.”

cate a d; tegk

partlcularlyuas to d]u‘stments for acceptance of re~
sponsxblhty and role in the offense The motivation for
lealnegotlatxons is, at least

«’Splw
g guldehnes often present

ﬂ{e
the plea negotlatlons

'H‘nlcal They 1are also often subjective, -

wp;’resentence report .
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‘rmmmal planmng or whether the defendant accepted
‘ respons1b1hty Such stipulations can be detailed and

lengthy and hetly negotiated, which can under-

standably give rise to expectations that they will have
some s1gn:1ﬁcant impact. What is the legal significance
of such stipulations—are they binding on the oourt or
are they merely a recommendatlon"

.. The . courts of appeals have differed in resolvmg
these questlons Several have found that the stipula-
tions are merely recommendations, while others have
held that stlpulat)ons are a binding part of the plea
,agreement -requiring that the plea can be withdrawn
if the sentence does rot reflect the.agreement. The
dlfferences in these cases seem not to turn so much on
different. legal theones as on the level of expectation
given the defendant. regardmg the stlpulatlon When
the facts show: that the defendant was informed by way
of the plea: agreement itself or at the plea colloquy that
the court was.not bound by theé stxpulatlon, then the
stxpulatlon is.generally held tobe merely a recommen-
dation and the plea. cannot be withdrawn notwith-
'standmg that the court may find the facts to be
different from those stxpulated by »the parties. But
where the. partxes entered into"an’ agreernent that
prov1des that the defendant will be; allOWed to with-
draw the .plea if the stlpulatlon is riot accepted, or
there _was' an understandmg by the, court and the
partxes that if the agreement: mcludmg the stxpul ation
was accepted it would control ‘courts have sentenced
m comphance thh the stlpulatlon

~United Slates" 3utter, 897 F.2d 1558 (10th C1r),
cert demed< UL 'S Ct! 88.(1990), is typical
of those cases fﬁndmg tlpulatlons not blndmg on the
court: Rutter pleadedg' gullty \to one count of distribu-
tion inexcess of 1500‘1g1‘ams of cocaine.. As part of a plea
agreement, the partxes stlpulated that the defendant’s
base offense level. was 26 and that he had accepted
responsxblllt”y for ithe offense gustxfymg a two-level
reduction to offense level 24* Relying on information
i the; presentence report, the court found that the
offense lnvolved more than itwo’ kllograms of cocaine .
and that the base offense level was 28, that the defen-
dant had & supervlsory role in the offense justifying a
two-level. mcrease but that the had also accepted re-
sponsibility )ustlfymg a two—ﬂevel decrease. The defen-
dant argued that- the district court should adhere to
the facts ds set forth in the stlpulatlon Rejecting this
argument, the rI'enth C).rcumnoted that'thepleaagree-
ment expressly provided that the stipulation was not
binding on the court and noted further that U.S.S.C.
§ 6B1. 4(d) prow‘.’ldes»thatu the court’is not bound by the.
stxpulatlon but may, with the aid of the presentence‘

' report, determme ‘the facts relatxve tosentencing.” In .
" accord is UmtedStates V. Galma,,902 F.2d 324 (5th Cir. . -
'1990) (citing U.S.S.C. § 6B1.4(d)), which rejected the
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~ argument that the district court’s acceptance of a plea’ 1393 (1991). Mumo held that a charge bargam which -
- '1agreement:to digmiss ‘a- couht of an mdxct’x‘nent in mdu ed a' prosecutors recommendatlon for a reduc-'
. +,. exchange for & guilty plea oonstxtuted an acceptah “tlon“for”“"cceptance of responsxbxhty if the defendant
«of the factual stipuldtion'to.the amoun of drugs in- ooy ratéd in preparatmn ‘of the' presentence report
wvolved in the offense:iSé¢ also United. Stateés v; Medma-

X Saldana 911 F2d: 1023‘»\(5;{11 Cir. 1990

‘cou]d 1mpose”a

dant made "8, bargam tb‘"(“ple’
and agreed to a“’;;

court at: sentencmg for
] volved in thew offe

r illégally
1dered at! sentencmg-—- (Gth C
roSecutor and the court all butfdh

e tlme the' plea was-entered disthises

i SE 'zed & 'd ce' would not be con31dered

Thus, the Third Cn—cm; :

" rule that st]pulatxo “

traordmary circums‘

- The direction fro thes el

‘ 'cIear. In United States+ Weﬁ”erles 908 F.2d4 1520 (11th
Cir. 1990), a pre-guidelin 'casei,thepartxes stipulated

. as part of a plea a@“reem nt that the offense mvolved
13 grams of cocaine; ‘8t theymemoved references in
an earher version of the egreement toiimposition of a
fine after an oral agree thent :that/nd’ fines would be
‘lmposed The‘ ‘court) ;ordered a: presentence report,
whlch showed ithat th:e‘) ] ense involved.a far greater
amournit of drugs and the ﬁjstnct courhmadefa fndmg
that, 15‘tk1!ograms 0f ‘cocaine’ were - involved ' ‘in:the
offense. The amount, of drugs was relevant for parole

! conSJderatlon The . dxstnct .court also Jmposed a

- 8100,000 fine. The Eleventh Circuit held that both the
prosecutor and the chstr)ct court violated Rule 11(e)3),
thxch provides that 1f the court accepts the -agree-

_ ment, the agreement Hshaﬂl be embodied in the judg--
ment and sentence.: The,,court vacated the: fine and
ordered uthat the fi ndmg regardmg the- amount ‘of.
drugs be modified and the modlﬁcatmn commumcated
to the Pak'ole Comxmssxon i ¥ AR

 -On;the sameérday tHat: the'oplnxon"'n“Jefferzes was -

£ ,.}ssued a, panel of- the&Eleventh C1rcu1t’cons1st1ng of
two of: thra same Judges who sat on Jefferzes issued a  review of ‘the preseh\
~ per curlam opinion in Unzted Statesv Mumo 909 F2d - ~then rejected the‘s
' 1436 (lltthlr. 1990)‘ ‘cert”f

L eh;‘ ‘}\ i
district court eccepted t

es not Hmdmg on the d1str1ct court ‘when the agree- |

4 g



 (1991), the co ‘ ‘
~ of whether'a stipulation was binding, but rather dealt
~ with a stipulation that was incomplete, which allowed
“the dﬁstricﬁ&jngje@ to comply with the stipulation as far

66 .

i
PN

SlxthClrcmt re)ected arguments from both the defen-

dant and the prosecution that United States v. Hol-
man, supra, required that once the plea agreement
was accepted, it was binding on the court. Finding that
Holman was overruled by amendments to Rule 11 and
implementatién of the sentencing guidelines, the

court held that a plea agreement that included a .
factual stipulation could be characterized as a binding .. .
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sentence bargain under Rule 11(eX1XC), but that be-

fore the district court could accept this type of agree-
ment, U.S.S.C. § 6A1.1 required, that the 'court
consider the presentence report. In this case, although
the district court stated that the plea was accepted-,

prior to preparation of t}ii?.pi-gsenfent:é report, such an
“acceptance” was contingent upon review of the pre-
sentence report. Once the report was considered with
its showing ‘that the facts in th‘é“lstif)ulation;%ere
incomplete, the plea and its binding stipulation must

be rejected and the defendant giver the opportunity to

withdraw the plea pursuant to US.5.C. §6B1.2, which
prohibits acceptarice of a sentence bérgain that is not
within the/applicable guideline range or departs with-
out adequate justification.- .

In United States v. Burns, 893 F.2d 1343 (D.C. Cir.

|

1990), rév'd other grounds, - U.S.! ; 111'S. Ct. 2182

¢ hrt was not squarely faced with the issue

as it went, but still imposed a senténce that greatly
exceeded the parties’ expectations, Like the Sixth Cir-
cuit cases cited above, Burns entered intoa plea agree-
ment and fz]a;},c:t;ui‘al;stipulation thatiset forth a guideline
range and provided that if the district court reached a
different guideline range, the plea. would be null and

void: The fhstn‘c‘t court' agreed with -the guideline -

range qsibéi'éaix"‘;}ad‘ for; by the parties, but departed
upward so that the, sente

base of the 'guidqlinwéi range.

After holc;liinjg"q}%af there was norequirement ‘th‘,att‘a -
sentencing court: notify the parties of an intention'to- -
depart,” the District of Columbia Circuit noted that it -

was troubled, not by the parties’ attempt to make a
binding agreement, but by the ambiguity of the agree-

- 'ment. The c,otiu't}urged that prosecutors ensure that

plea agreemerits €ither inform defendants of the pos-
sibility .of departures or provide that defendants be

allowed to withdraw their pleas if the sentencing court

departs. The épurt éthe,r"ej\by' seems, to, be encouraging -

the usé of lgindu‘igst%lpt}ﬂatlons, so.long as they are " :
' unambiguo k} L B,

Part, of the problerh the parties and the courts ma
be having with factual stipulations is that they arenot
mentioned in Rule 11, leaving their legal effect un-

clear. Rule 11(eX2) does provide that a plea agreement

a im
J

ence imposed was twice the

‘the ‘court and that the court warn't

-and sentence Bargains be'del
. Section 6B1.2 makes it clear why Sud
‘not accépt pleaa L un
- lines. The court cannot know whethér ;

. undermine th:ve‘guidé"‘lipes until anm de
tigation is conducted.® Section 6B1!3

. vides that stipulations not be misl
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must be disclosed, and that the c‘otiri:“‘niay“’accgpt‘"‘dij‘

‘reject a charge bargain or sentence bargain, or defer a

decision on these types of bargains until c’onsideratibn
of the presenterice report. As to a sentence recommen-

- dation, Rule 11(e)2) provides that the ‘court must °

warn the defendant that if the récommendation is not
accepted, the ‘defendant cannot withdraw the plea.
The rule simply does not contemplate. the impact or
effect of a factual stipulation on’ guideline sentencing.
The Sentencing Commission’s policy 'statements on

. plea'agreements at U.S.S.G.'§ 6B1.1-4 H‘,a‘tt‘empt; to fill

the'gaps left in Rule11. The policy st‘a!:témen,ts»‘p%\(ide\y :
a relatively comprehensive procedure Idx'%dealipgkitﬁ

- pleas and stipulations'to accomplish ‘ﬁhé'ééhgrésfs‘iorml

-goal of preventing the plea process frorm circumvent-

ing the guidelines: Section 6B1.1 repeats.the Rule 11
requirement that'all plea agreements be disclosed to
‘ irn the defenidant that
any sentence recommendation is nonbihdirig and can:
not be withdrawn: However, this pplic(‘?)f‘s:ﬁétéhueh;tg‘deég o
beyond Rule'11'by providing that acceptance of charge

| iyed ini the'vast majority
of cases until after review of the pri

tance is necessary by providing tHat t
greements that underm

‘when a charge or sentence bargain'is no ,
plea may be withdrawn. Finally, 'seé

di
. s B

facts in dispute, and most impartantly
nonbinding on-the court. The comm$ :
the Commission’s approach: - P, ‘
Lo b [ ", Lo o e e ‘

-« - it is not appropriate for the parties tol‘stjgplat%e‘jto misleading .

or non-existent facts, everi when both ‘ pai}iegﬂ]‘wém willing to |,
assume the existénce of such *facts” for p‘t,}‘rpc;ﬂégs‘b:"*ﬂ;thé lipigétion,
Rather, the parties should fully disclose the attud facts and then
explain to the court the reasons why the disposition of the case

should differ from that which such/facta qrdm‘an ly f"\fohjﬂd Trequire
under the'guidelines. R e f;’i G
| .

- Even though stipulations are expected to be accurate ax[uj ‘dome . .

“plete, the court cannot rely exclusively upon f;atipulstivb'na in

, ascertaining the factors relevant to the determination of sen- .’
" a-tence.‘Rather, in detertnining the factual basis for the sentence,

the court will consider the stipulation, together with the results '
of the preséntence investigation, and any other relevant informa-
tion. . ‘ o

(P A

These poli¢y statements éfei;ait‘héx? not much under-

- .stood or they are beir'ig"‘ﬂisreghi&ed.nj The cases dis- o
* ~cussed above indicate that stipulations often orit the .

“actual facts”“-the cases involving ‘amount of drugs
are perhaps the most glaring, but drug amount is by
no means the only misstated fact. Further, there is
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‘ reform and the plea bargam process »kand fact ﬁndmg plea."
" \

Y7o 932 Féd 1029 1032 33(2d"
"Cir. 1 991) 'I"T"‘, in Pimentel urge
- th t 1 }‘ ¢ m{ih ad m"é‘y ,rbe ?atfaxr
-and. éffﬁéﬁw ! aims of surprise - . mission pohcy statements by not acceptil
‘and the ] ‘en g onto u.rge that at the presentence report’ 1s revi‘éwed anﬁ the ‘

ambighity, which sometimes appears to be intentional, the very least the prosecutor mform the defendant of
as to whether stlpulatxons are binding. To say the the likely guideline range, and that the dJstnct court.
least, there is, stlll turbulence betWeen sentencing ! explaln the hkely sentence before aeceptance ’of the T

6% amgnded
e the dﬁeﬂ en
ses mvolvmg : court wi il

aces tne.
[N

nce tha ‘gu

such cases just m t ‘e«; econd Cu-ou;t), the compro;rmse ‘

- | posmon represented by h 1989 amendment towRule
o éig%ullty gpnerally isnot- 1 (c)(l) inay not have 0
abl : N mittee’s goal of meanm ully‘,not
15 merely be a. th unportance of gui

tencmg gulde- - uncertamty 1n guldel

%‘\1“

)
factual stlpulatxon that was t;ohmd w‘ be hon:binding

‘ e dnone andfi anv thegls df

Wit ’\'a‘be helpful to. the truth in sentencmg Ifsentencmg feform i isi to“work as

i-the prosecutxon Congress mtended 1t and n menely be a‘éh;ft f

n & ‘ ‘l B
Cm:wﬂt, P“ d‘; its | Q:usﬁratlon at " and fairly presented and not: try to make an,end run -
the. ‘egcgm“ of Wiifa ‘1%' surprxse around the guidelines onlyto/ have the court \upset the -

L P

deal. when the full facts are nevealed ‘The practice of

perrmttmg the parties to stxpulate to factb '»mthout
close review by the court to detéimine the dcctira cy of - -
.~ the stxpu.latxon undermines »the}purpos‘les“df : "tean

" ing reform. Inaccurate facts, ‘no matter how they[ ar

T

el lhet st . ,“kof appeals that -
aqudndel bRl 45 wasts the government . determmedleadito ifiaccurate g

mapproprlate sentences."‘ i

. . 1,u '
W . . A . ‘v* |

B
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' assured that the plea will not undermme the gmde-
hnes < o ,

| Szandmd’ofpmof o
Pnorto the advent of guideline sentencmg, the issué

of the appropriate standard of proof to be used in
Hsentencxng did not receive a great deal of attention. As

[

the Supreme Court noted in:McMillan v. Pennsylva-

nia, 477 U.S. 79, 91.(1986), “[s]entericing courts have
tradmonally heard-evidence and found facts without
any prescribed burden of proof at all.”* In a sentencmg
system in ‘which a court couldfashion a’sentence
weighing a number of different facts; the. determina-

tion. of . a, smgle factual issue was ‘not: generally as-
lmportant asitiis under guxdelme sentencmg Because
gmdelmes are| apphed Jbased on the unique factual
clrcumstances of each offense and of each offender, the
estabhshment bf each of these faéts has becomie a more -
prormnent part fithe sentencing process Inaddition,"
; he guidelines to the facts of a.case
‘are subJect to,. ppellate review, 28 U.S.C. § 3742,

although the courts of appeals have held that review

of the: factual deterrmnatlons of.the district court will:
onlybereversedlf clearly erroneous.” See, e.g., United -
States v. Mejlg ‘Orosm 867 F.2d at 220-21 (5th Cir.
1989) Itis in vltable,‘therefore, that the issue of the
standard of proof requn‘ed to;prove these facts at
sentencmg has become,a much liti gatedwmatter under*,
sentencing gmdehnes AP

The Sentencmg Reform Act provides for no speaﬁc
standard of proof nort do the sentencmg guidelines.®
In resolvmg the issue, therefore, most courts have
relied upon Mclelan V. Penns;lvama, in which the
. Supreme Court détermined that.a- Pennsylvania sen-’
tencing enhancementfor the visible possession of a -

‘weapon during the commission of an offense, which ‘.

provided a statutory preponderance of the evidence
- standard for proof of possession, met minimal consti-
tutlonal standards of due process: The Court reasoned

that ‘once guilt hard been established beyond a reason-

able doubt, the state may, deprive the defendant of .
liberty up to the statutory maximum. The only deter-
mination remaining for the court at the sentencing

stage of the proceedmgs is where within the permissi- -

ble zone the sentence will fall. Such a determination
may be based on a much lesser standard than the one
requlred to-establish guilt.* The Court noted that to
‘apply, even a clear and convincing standard of proof
would 51gmﬁcantly alter criminal sentencing,” thus
. requiring extended sentencing hearmgs that would
. “reseémble the trial of the guilt of the defendant. .

Every circuit to have considered this issue has gen- - -

erally agreed that this minimum due process standard . -
" of preponderance of. the eviderice is.a sufficient and-.
.appropriate standard lof proof for guideline sentenc- -

" (2d Cir. 1989), cert.-denied, __U.S. __,

»where, as’ 1n..

' De‘cember 1991

ing. United States v. Kikumura;918 F.2d at' 1098-1102
(3d Cir. 1990); United States v. Frederick, 897 F.2d 490,
493 (10th Cir.), cert. denied, _._U.S. _-1118. Ct. 171
(1990);: United States v. Guerra, 888 F.2d 247, 250-51
1108.Ct. 1833
(1990); United States v. Ehret, 885 F.2d 441, 444 (8th

Cir."'1989), cert. denied, 493 U.S. 1062 (1990); United

States v. Urnego_Lmanes 879 F.2d 1234, 1237- 38ﬂ(4‘th
Cir.), cert. denied,. U.S._" ,110 S. Ct. 346 (1989); and
United States v. Wright, 873 F.2d 437, 441 (Ist Cir.

- 1989). As' noted above, an amendment to the commen-

tary to U.S:S.G: '§ 6A1.:3, effective November 1, 1991,
expresses the v1ew of the: Sentencmg Commlssmn that
a preponderance of the ev1dence standard is sufﬁcuent

tomeet due process requlrements and polxcy coneerns
U.S.S.G. §6A1 3, comment (backgr'd) e

Naturally, Hefendants have argued that the prepon-L
derance of the ev;dence standard may be msufﬁment
deline’ sentencmg, the, courts dJscre-
tion is lirited. ‘;,;‘Where the éstablishment of. certain
facts aéts tb' depnve the defendant of hls hberty, 1t is

in Mclelan the Supreme Court specxﬁcally recog-

nized that the
- sentencing’ he :

477

“dog f th'ewsubstant]ve offense

This argument has been rejec'oed by most c1rcu1ts in
which it haa been ‘con51dered although a few have
shown eoncem Jover the use, of unconvxcted conduct
determmed“under the preponderance standard. In
United States v Frederzck 897 F2d at 49293, for
example the Tenth ercult noted that the Supreme
Court in M¢ fMlllan had also conSJdJered a sentencing
provxsxon that hmxted the: sentencing court’s discre-
tion. The Supreme Court dlsposed of the argument as
follows ,m‘ y L

r, T

‘l, )

We have sonie dlﬁ’culty fathommg why’ the due pmcess calculus’
would change simply because the legxalature has seen fit to
provide sentencing courts with, additional gmdance Nor is there
merit to the claim that s 2 hexghtened burden of proof i m requu-ed .
because Visible. possessxon is.a fact* concermng ‘the crime commit- |
ted” rather than lthe background or charscter of the defendant.
Ibid. Sentencmg ﬁ:ourts necessanly conmder the circumstances of |
an offense in selectmg the appropnate pumshment and we have |

_consistently app’rﬁ’oved sentencmg schemesw that mandahe consid-
eration of facts. related Yo the. rrxme e.g., Profﬁtt VA Flonda 428
U.S. 242 (1§/6), {“[ Jthodt suggeatmg that those Iact.s muat be

‘proved beydnd_a Fe: ‘ p -

47708 92,
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. The Third Circuit, however, thas suggested that in  strepo II. The'réason for thé more’ ‘sérious conmdera- {:m“l
the caseof an extreme departure, the: senbencmg heaf* -tion, of course, was that consideration of unoonvmted

ing does, in fact, become the tail that -wags: the dog of criminal conduct under the holdmg of Restrepo I

the substantlve offense and reqmres“a clear and oon- would seriously affect’ the length of the defendant’s

‘ ‘ ates o . sentence. Under.the: holding of Restrepo I t.hat unoon-

k v1cted crlrmnal oonducb was hot:

4

gy

PO

preponderance test was not of suol‘l‘f‘gree ‘ooh’cem ut ‘
rivenithe unpact f bthJS info rinati under%trepe YI

ledst
A

i\
110"
m‘ 15

) deﬁmtlon. Nonetheless, 'dhe coum' Wa
' preponderance standard does no

r'ié“d fI‘he cox.irb\al”“

‘W

a {jhi gh er> ‘standard

propdrtmﬂ& elef-

‘ LJ ﬁge
other 3udge3< (two of wh\ 7 WO

it

erty: mterest mha . ‘k‘ ’
sentencmg range determmed bylthet b"ase offe o “é 1eV“El
Jcorrespondmg,‘,to the xoffeﬁse of | F|n::d y:ctlon Whe
{ sentencing range ‘above 1h\at level' 8 propose“g fi
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argued that due process reqmres more than a prepon-

cderance to ]ustlfy the addmona} loss of llberity

Ay number of oourts of appeals have expressed theu-

‘ {Ldlscomfort in using sentencing procedures developed
. under a now re;ected system that stressed the need for-
flexibility to devise sentences that were individualized
‘to rehabilitate the. offender and at the same txme to
' protect socxety While the courts of appeals have held

that these procedures ¢ are constitutional as apphed to
gmdehne Sentencmg, it does not necessamly follow

: ;that‘ the' reasons supportmg t.hexr use apply to.a new
‘ Jsyst:exzn that estabhshes penaltles not primarily for

rehablhtatlon«,'but rather for the combined purposes

- of pumshment deterrence protectlon of the, public,
Tand, finally, ooneohonal tmatment. 18USC. §3553(a)(2)

Underlymg the reasomng for the ‘contihued use of
gmdelm >

fact-finding procedures has. been the

‘well )ustiﬁed ponoern that more formalized fact-find-

mg could result in a greatly increased workload for
every entity within the criminal ‘justice system. As
courts have noted:

- [T]he adoption of & clear and convincing standard of proof “would
. slgmﬁcanﬂ) alter criminal sentencing,” a4 change which the [Su-

1

. preme] Court determined would be unnecessary and burden- )

some.

| United States v. Urrego-Linares, 879 F.2d at 1238,

quotmg with approval McMillan v. Penns;lvanm 477

. U.S. at 92. See also United States v. Guerra, 888 F.2d

at 251, and Judge Norris’ dissent in Restrepo IIl.
- But-the relaxed standard of proof developed i in'the

_age of dxscretlonary sentencmg does not ‘well serve a

system in which the deterrmnatlon of spec1ﬁc facts has

. specific, predetermmed sentencing consequences. The
- adoption of the outmoded fact-finding system could

result in the failure of the guxdelme sentencing. system
to accomphsh ]tS objectlves including the reduction of
uncertainty‘in sentencmg and the ehmmat)on of un-
warranted dxsparlty L

Nonetheless satthe pres”ent txme, 1t is safe to say that

" the: procedures that existed prior to the Sentencing

Reform ‘Act contmue 'to 'be apphcable to guideline

‘sentencing in most cireuits. Exceptions currently exist’

m\’ﬁhe SlXth and E]ghth C1rcu1ts where the Confron-

‘tation.Clause has beéen'held to reqmre additional

safeguards in.fact- ﬁndmg and in''the’ Thlrd Circuit,

o  where fact- ﬁndmg rnustbe supported by more proof in

cases of sxgmﬁcant .departures: Workload aside, the

; , conlcem thathas! been wexpressed by someucourts about .
) using fact- ﬁndmg proeedures deweloped for a repudx- .
‘ 'ated sentencmg systemis well founded. 4,Ser10us con-:
‘ sxderat:oﬁ should be glven not only to the fairness of

such pro ures, but alsotowhether thé contumed use
of these’ procedures s1gmf cantly compromises the re-
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alization of the objectives' of the péw sentencing sys-

No'rzs T

]'The ongmal provu:on was enacted as pm of the Orgamzed

lCnme Control Act of 1970 (Pub. L. No. 91-452, Tn.le 10 section
1001(a), 84 Stat. 951 (Oct. 15, 1970)) L

[ . o, . ; Ll
i ) " ot b

" 2pyb. L No. 98473 Title 11, moon 219(aX1). 98 Stat. 1987 Ot
12, 1984).

’w‘ 4

'3H R.-Rep. No..91-1549, 91st Cong -2nd Sess:(1970),: repr‘inted

in 1870 U.S.Code Cong. & Admin: News 4007, 4040, The enactment -

of section 3577 has been characterized as a codification of existing

. law. See, e.g.,. United States v. Baylin, 535 F. Supp. 1145 1151 (D

Del), rev'd other gnounds 696 F.2d 1030 (34 Cir. 1982)

ey P '-‘;*

: ‘Oni) mxmmal changes ‘were made m this’ propooed rule by
Congress Pub. L. No. 93-595, 88 Stat. 1926 (J&n. 2, 197 75). See H.R.
R.ep Nd. 93-650, 934 Cong., 2d Sess. 17 (1973), repnnted in 1873

S Code Cong a.nd Adxmn News 7051 7090

5Iromcslly, V' llwma, whxle cxted b) some oourh ias reflectiveof
outmoded penology, is cited by others in support of the use of the
liberal pre-guideline fact-finding standards. See, eg, United States
v. Beaulieu, 893 F.2d 1177 1180 (IOth Cu-), cert, demed _U.S. _,

110 8. Ct. 3302 (1990). - . R

5The Commission has not suggesied however, that any signifi-
cant'change in-the pre-guidelines methods of estabhshmg facts is
warranted. In its'1991 amendments, in fact, the Commmmon sug-
gests that the pre- .guidelinies standard of proof spphe.s to guideline

- sentencing. ‘See 1.8:5.G. § 6A1.3, comment (backgr'd) and 56 Fed.

Reg..22762 (\hy 16 1991), reprmled in U. S S G. App C amendo
ment 387. . ’ "

' e e
| AR

"See 18 USC) 's 3553(3)(6) 28 US.C. § 991(bX1), and Senate
Report at 52, neprmted in 1984 U.S. Code Cong & Admxn News at
3235.

8.Jv.zdge Edward R. Becker, Flexibility and stcretlon Avatilable to
the Sentencing Judge Under the Guidelines Regxme, 55 Federal
Probation ('December 1981).

QSenateReportatSOGO S

o
K

mA notable exception is Um!ed Statesv leverman 943F2d 1337
(6th Cir. 1991). See also Judge Norris’ perceptive dxssent in United
Slares v. Reslrepo. . F2d 1991 WL 195100 (ch Cir. 19'91)

A | 5 Jﬂ‘ .

“pub L No: 98 4 ;3 'mle 11, section 215(a), 98 Stat 2014 (OcL

12, 1984) L M

PR PRI
LN s

12.See Senabe Reportat 71- 72and 157, repnnted in 1984 U.5.Code
Cong. & Admin. News 3254-55 and 3340; and Administrative Office

, of the United States Courts, Presentence Reports-Under the Sen-

tencmg Reform Act of 1984 Pubhcatxon 107, 1-2 (1987) Co

. . oy
o Cowy TR

B The Supreme Court noted in Burns that the Govemment could.
meet the notice requirement by filing a prehearing, submission

listing factors that might warrant departure. Itis possible that other . ‘
forms-of notice would’ alss Be adequiate so long as the defendant has- S
a meamngfui opportumty ‘to-respond;’ See Lookmg at the Law, 54 '

Federal Probation 60 (March 1990).



“lt should be noted that at !eut one dut.nct court: hu Questioned N

"this alloation'sf the biirden of proaf I8 United States v. Dolan, 701
F. Supp. 138 (E.D. Tenn. 1988),"aff'd sub nom. United States™v.
Barrett, 8950 F.2d. 855 (Sth Cir. 1989), the court found that the
Govemment should bear the"‘bu}den of ahowmg that 2 defendant

" should not receive & reductmn in the senbencmg guideline range for

f;.w’ep'tmihe&f‘x;ef“s‘pc}niil‘:ﬂi ursant o U.S!

15'I'he Fa!wo cases are probably t.he moat cxted cased ori thi vxu'ue

of reliability of sentencing information. United States 1. Fatico}

2(1707 (2nd Cu- :1978) 1 (Fatlm!) on remand 458 F. Supp 388 (E.D
.19 ‘

‘ 11073°¢ 980)" ‘Fo"r“’bc'éses*'cx th

‘a8 authonty for guxdehne aentencmg atandarda lof rehabxhty,

eg, UmtedStczesv Zuleta-Alvarez, 922 F2d 33(lpt Cu- 1990), cert

demed‘sub nom Ramzrez Ferna,ndez v, U
" 111‘ S

l
e Np‘tencmg

Hea,rih:g.‘ The e\?’i‘den‘ce‘cohsiébéd of testﬁnony of FB. 1 agents that’

confidential’ mformants had linked the defendant with orgamzed“

lerimé; The Secqhd‘C.xrcuimre\’r‘ersed becduéfa‘eith:edié“trjbt‘ Ut has'
refu‘ ‘glnto\penmt the, Governmeiitito produce dokrobsrat the
hears dence The court'of appeals he at teof-court detla-

nidte:htiﬁed‘.rjn.fpﬁm:ants» a)wbé r‘ed‘ 1ﬁ fher |
reason for the nondisclostre of the mformants idenhty an
sufﬁc)em corrobpratxcn by other means. ‘

+ B -,
L i . .
AR ‘

¢ ino; ny, ‘ d the. "dlst.nct court, ﬁndxng that the
lO esta 1hshed1sufﬁc1ent‘

/ g‘ the dystrlct »courts ﬁnémg of
“J“é}ectmg th defendant s claim that the evidence
should have beeanstabhshed be} ond a reasonable doubt. The dis-

trict court hgd requu-ed the Gor ; produce evidence ts meet
a clédr 'ahd eonv 'c’ i the 'co
¢:om;nenbI :x:n h éx

at 402.412., |

8'I'he we:gh ofpoho:} statement.s is djscussed m Lookmglat the
Law," 55 Federal Pmbatton 69 (June 1991) L

l".Alt.hough the Sentencing Commission’s*views: 'regardmg sen-
- tencing procedures are entitled to deference as emanating from the
agency Congress entrusted to develop sentencing guidelines, the
Comxmssxons authont) to estabhsh sentencmg procedures under

the provxsxona Fof 28 .S C. § 994(3) is far from clear. But see Umled -

States v. Lynch, 934 ‘F2d 12286, 1235 (11th Cir.:1991), peutzon for
, cert. filed, No. 91-5972 (Sept. 26, 1991) which seems to interpret 28
. US.C.§ 994(d) (providing the SentencmgCommws:on with author~

ity to determme what factors will be relevant for senwncmg) to

! authorize the Commxssxon to estabhsh a standard for rel;abxhty .

o5 . n \zas
récently to determme the applicability of the C§

tatlon at Senbencmg o : ‘ I

VIQSee Volume X ‘Guzde to Judwxar_y Poli
(Probatwn Manual), Chapt II ;Rart C. ‘1990) Buhsee Heaney at
178, which cong!u‘, itlof the i
off icersin the presentence report*comes from Government. sources.”

it, produced‘a number ofw:tnesses who o B bseé UfS_S_G“ﬁ 7§ 1‘&4‘(35,

lmblhty, used the mformatlon .

demed

" but “holdmg that the”eourt wés bound b" cont

L tano Clausek -,
at sentencing. See discussion in thls artxcle unde "Rxght ofCoh'fron- o

s arnid | Proc ciure.s"\

uﬂormahon used by probatxomi
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aQ‘Ot.her kinds ofmformauon have'also been perniitted to be used

m the sentencing so long-as the defendant has had an opportunity

to réview and'object. In United Siates v. C'urmn 926 F.2d 59,63 (1st

‘ Cir. 1991) the'court considered ‘certain letteu that had been sent

toit regardmg the defendant. Although the letters were provided to
t\thegpmbanon ox‘ﬁoe they [were. not mentioned mxt.he ‘presentence
report’, The " lirt' of appesls mdxcated at the' defendant lhould

ay ﬁpormmtym eomxder‘nnd‘ob)ecttotli“e ase'c
tteu Seeai:oUmtedSla!ecv Berzon 941

“b mhed n ]:ugber istandard. of
1

\h

ecid i
L'ted cﬂmmal cond qct; it should“fu-st proffer the
reoe pt p ffe

+th
ahoh» of the

! e
'*out, on.sa der
el ‘tha

:mFor an example of the gmdelme unpact of ¥ € dlffererfée m
charges see United States v. Stanley, 928 F.2d 575 @a “Cir.
US___,IIZSCL 141 (1991) .

27I'-‘actunl stlpu]amons «can, also be used to- 'vattempt ’to create
pred)ct_abxhty as,. to statutory exposure when 8 factual matter is a
_Sentencing !actor thﬁt contréls'the statutory pena]t), as mth drug
offerise penalties that ‘are’based 6n the- ‘ambunt ‘of drugs. See, eg:
21 U.S.C. §§ 841(b); 860(b).-All ‘circuits that have considered .the
matter agree that the ,amount of drugs in such offenses is a sentenc-

factor that need’ on]y be proven, by a preponderance of the
evxdence nét an element of the offense that must be proven beyond
a reasohable doubL United States v. Modkour, 930 F.24 234 24 Cix),
cert. denied, ./ U.S. ‘1_‘_,,1991 WL, 185999, (1991), United States v.

" Gibbs, 813 F2d 596 (3rd Cir.), cert. demed 484 U S. 822 (1987);

‘United States v. Moreno » 899 F.2d 465 (6th Cir. 1990), ‘United States
v. McNeese, 901.F.2d 585 (7tH Cir31990); United ‘Statesv; Wood, 834
F.2d. ‘1382 {8th Cir. 1987) WUnited States v. Kinsey, 843 F.24-383 (9th'
Cu-) cert demed 487 U S. 1223 (1988), Umzed States v. Cmss, 916
F2d 627 (llth Cir. LQQQ)- cert denbed uUls. ;, 111 8, Ct. 1331

. (1991) But see; Umred Stales V! Rzgsby, 943F 24! 631 (6th Cir. 1591)
' (expressmg grave.re

-ations with drug quaniaty d8'a sentencmg
{actor * s« because qua uty under section 841 ls‘such an xmport.antn
ahd dxsputab]e factual issue, it shou]d be determmed by the. Jury

! y X )hng circuit prece

stipulation. da'ts
jlan attempt to ccmtrol both the -mandatoryi
mur‘n statutory senbence When a stlpulatlon
/ tontro statutorypenalt}, ratherthan aguxdehhe,
thereis Jittle chknce tha{ a defendaht%’lll be surpr)ped at sentencmg
because; IRulé ll(c)(l)“i-elq es thatthe court inforimthe 'defendamt i

pnqr to accept ng the: pleahe[ the statutoh ’mexxmum sapd miinimym -

i ,qnnd’perhapa the““Sxxt.h .

9)

T

senténice: As‘gdxécussed\xbel‘évc "the - ‘court . m ‘ot reqmred prior to ‘{ P

acceptanceﬂof the pleé to*mform th

gmdelmes L RELIDRNES L

defen&ant of the‘“f)phcable ’

Heovots z‘ Uk
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. Z7he Supreme Court in Burns v. Uniited States, _ U.S. _; 111

S.Ct. 2182 (1991), discussed in this article under "The Role of the ~

Presentence Report,” reversed the District of Columbia Circuit and
beld that F. R. Crim. P. 32 requires that the parties be notified of
the sentencing court’s intention to depart.

1zsl)elay in the acceptance of the plea ﬁntﬂ completion of the
presentence repart is contemplated by F. R. Crim. P. 32(cX1), which

permits disclosure of the PSI prior to acceptance of the guilty plea. -

0,y discussed in this article under “The Role of the Presentence
Report,”F. R. Crim. P. 32(c) requires that probation officers prepare
a comprehensive independent presentence report.

N

8\emorandum of Attorney General Dick Thornburgh to Federal
Prosecutors, March 13,‘1989, provides that plea agreements should
not seek to circumvent the guidelines and should stipulate only the
facts that sccurately represent the defendant’s conduct.

~ 32Por a discussion of the weight of policy statements, see “Looking

" at the Law,” 55 Federal Probation 69 (June 1991).

Brhese cases .also sometimes raise the claim of ineffective assis:
tance of counsel for counsel’s failure to accurately predict the guide-
lines. See United States v. Turner, 881 F.2d at 686; United States v.

Rhodes, 913 F.2d at 834-44. Such claims have not been successful,”

the courts holding that merely inaccurate prediction does not
amount to ineffective assistance.

H1n fact, courts had used very different standards. The district -

court in United States v. Fatico, supra note 15, required a clear and
convincing standard of proof. The court of appeals noted the fact,
but did not comment. It simply rejected defendant’s assertion that
.the beyond a reasonable doubt standard was required. In the same
circuit, the court of appeals approved a preponderance of the evi-
.dence standard in United States v. Lee, 818 F.2d 1052 (2d Cir.), cert.
denied, 484 U.S. 956 (1987).

5 Gee “Looking at the Law,” 51 Federa! Probation 50 (December
1987). In Application Note 5 to U.S.8.G. § 1B1.2(d), however, the
Sentencing Commission has suggested that in a case in which a
defendant is convicted of a conspiracy to commit more than one
offense, the additional object offenses of the conspiracy should be
treated as separste offenses for purposes of the multiple offense
guidelines only if the court “would convict the defendant of conspir-

. ing to commit that object offense.” As the Commission indicates in

the explanation to the amendment that added this note, a higher
standard of proof-—s reasonable doubt standard—should prevail
when the guideline application, in effect, creates a new count of
conviction. The purpose of this special standard of proof is to
*maintain consistency with other § 1B1.2(a) determinations . . . .7
United States Sentencing Commission Guidelines Manual, Appen-
dix C, Note 75 (1990). This provision does not apply, bowever, if the
additional object offense is one of those the Commiission has stipu-
lated should be “grouped” together pursuant to U.S.8.G. § 3D1.2(d).
These offenses include those, such as diug offenses, whose severity
under the guidelines ia determined on the basis of the amount of
barm or loss. Accordingly, some sentencing factors in conspiracies
to commit multiple drug offenses will require a lesser standard of
proof than some sententing factors in conspiracies to commit mul-
tiple robberies. o ‘ ‘

38See, 'Loéking atthe Law,” 53 Federal Probation 72 (June 1989).

31n civil cases, the preponderance standard has been described
to mean that the evidence must show “that the existence of the
proposition to be proved is more probably true than not true.”
Graham, Handbook of Federa!l Evidence, § 301.5 (2nd ed. 1986). See
Restrepo 11 at 654. > ‘ ‘

3B1he clear and convincing standard has been defined as evidence
which produces in the mind of the trier of fact “an abiding conviction
that the truth of the factual contentions are highly probable.”
Colorado v. New Mexico, 467 U.S. 310, 316 (1984).

rtrtn ey =y
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Rule 16.

Proposal from Professor Ehrhardt
Re: Government Disclosure of Materials which

flmplidate the Defendant (Memo).
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United States District Court
Nerthern Drstrict of Jows
Post Office Box 267

Sioux City, lowa $1102

Doasid E. O Brien ‘ E (712) 2524238 ‘
Coiet Jodge , June 24, 1992

Post-1t~ brénd fax transmital memo 7671 [- olpeger s ~

0 fFrom ‘e - “
Rl ferhan | Tidge Ccf3een.
Co. - U N Co. v
Honorable Richard Arnold St Prone 7
Mr. Ralph Mechan ! ——
Honorable Williaxz Hodge { Far s

Gentleren: ‘ - —_ e —

After visiting with Judge Hodges and Mr. Adair -of the
Adminstrative Office, I contacted Professor Charles Ehrhardt, who
is the Ladd Professor of Evidence at Florida State University. He
is an old friend of mine who was alsc an Assistant U. S. Attorney
during my tenure as United States Attorney. He has spoken at many
federal judges' meetings and gets great marks on the Federal
Judicial Center's questionnaires. He has in the past revised the
evidence code in Florida and has a naticnal reputation of knowing
as much about the Federal Rules as anyone. He forwarded to me sone
Proposals for acending Rule 16.

I an in a trial at Fort Dodge, Iowa and I have not had a good
chance to lock over his letter with the propecsals. I thought I
would send it on to each of you before I contacted Chairman Smith,
with the understanding that I would do nothing until some sort of
4 consensus was reached by the four of us or anyone else you want
to include. I suggest the possibility of a conference call with
Professor Ehrhardt oh the line. Mr. Smith has asked for some
words; I don't think it is imperative that we ansver him forthwith,
but we should do something in the near future. )

I an open to suggestions.
. Best regards,

Aowtd € Ofn

' Donald E. O'Brien

Enclosure

€c: Professor Charles W. thrhardt
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JUN-24-1992 12:52 ° FROM

) The Florlda State University
‘ TaIlah{asn‘er. Florida 32306-1034

 June 23, 1992
Celisge of lae - ©. -

Judge Donald E. O'Brien

U.S. District Court

Post Office Box 267

Sioux City, Iowa 51102

Dear Judge biBrieq:

1 anm enclosing the Proposed Azendments to Rule 16 which you

fequeetad that I draft.

There are three altaernative proposals included which each
require the governrent to specifically identify otherwise
discoverable materials which name or directly implicate a defendant
who files sBsuch a request, These amendments do not expand the
paterials which a defendant nray discover under Rule 16 but only

imrose upon the  government the ocligation to ‘identify those

raterials which specifically nawe a defendant.

Diécovéféble raterials which specifically hAme the defendant .

should be identified. Additionally, other docunenta which refer to
the defendant by an alias or nickname should be identified. The
differing language used in Alternativee 1 and 2 meek to: include
thése latter materials, ‘ ‘ o

There was uncertainty as to vhether these anendments would
apply in presecutions which only invoelve a single defendant. 1If
‘that is the intent, which seems reasonzble to me, then the phrase
included in brackets in Alternatives 1 and 2 should be dalsted.

_ All the alternatives saek to accorplieh the same objective.
The choice of one of ther should be zade on the basig of style and
which alternative best fiss Rule 16. , :

7o addresa the concern that the prosecution nay in good faith
cverlock a single docunent naming a defendant, I have included a
provision which would deal with this problon. " The provision gives
the trial judge the discretion to rule in the interests of justica.
It is nodeled on a sinilar provision of the Florida Rules of
Crininal Procedure, where it has worked vall.

1l appreaciate ‘the oﬁportunity to provide input on this
izportant {ssue. Plezse let pe knov if I can be of further
asginstance. : o . .

« Ehrharde
Ladd onfcssorrot Evidence

CwZ:ivse
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(\ J PROPOSED ANENDMENTS o |

T0 RULE 116 :

OF THE FEDERAL RULES OF CRIMINAL PROCEDURE
RULE 16(a) (1) (C).
Alternative 1

Upon regquest of a defendant [who is charged with a co-defendant in
the sane i{ndictment or information], the govarnment shall
spacifically identify and permit the defendant to i{nspect and cepy
or photograph booke, papers, documents, photographs and tangible
ocbjects which directly implicate the defendant and which are within
the possession, custody or control of the governnent, and wvhich are
taterial to the pregaration of the defendant's defensa or are
intended for use by the government as evidence in chief at the
trial, or were cbtaines ?rcn or baelong to the defendant.

COMMERT

Alternative 1 adds paragraphi (a) (1) (C) to Rule 16 and provides that

' upon the request of a defendant, the government must gpacifically
identify materials which "directly implicate™ the defendant and
which are otherwise discoverable under Rule 16. .

The bracketed language shculd te deleted if the decigion is made

o that the provision is applicablae in cases involving a single
/™ ' defendant. \

The adoption of this amendament would require a renucbering of the.
present Rule 16(a) (1) (C). o

‘_Alternative 2

Upon request of a defencant [who is charged with a co-defendant in
the sgame irdictnent or information)], <the government ghall
specifically identify and permit the defendant to inspect and copy
or photograph bccks, papers, docurents, photographs and tangible
objects which specifically name thre defendant or clearly refer to
the defendant and which are within the pcssession, custody or
contrcl of the government, and which  are zaterial to the
Preparation of the defendant's defense or are intended for use by
the government as evidernce in chief at the trial, or were obtained
from or belenging to the defendant.

CO¥MENT
Alternative 2 is the sanme as Alternative 1 except that the language
.Provides that the government pust specifically identify
discoverable materials which "specifically name the defendant or
¢learly refer %o the defendanc." 7 : .
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Alternative 13

(C) Doounments ang Tangible Objects. Upon request of the defendant
the government shall permit the defendant to inspect and copy or
photogrgph books, Papers, dooumente, photog:aphs, tangidble objects,
buildinge or Places, or copies or Portions thersot,
Yithin the possossiont'custody Or control of tha gove
vhich are zaterial to the Preparatfon of the defendant's defeonse or
are intehdeﬁ‘tor use by the quernaentlas‘iv!deQCo.;‘Tﬁ;

, O W obta from or telong to the defendant.'
réqﬁék.t‘:;pr-‘;]a_ﬂ'ﬁé“‘r&nda'fxtil the . $overs sh! 818

péteriala 88T LOrth i, thix

e ;s ;idﬁc“ra‘?fapﬂh‘f'.i}fliéh'::gj‘i‘,;_-.e'g‘_::.“_‘_f‘.;”‘
¢arly’réfer to ST
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Alterhaﬁivéxw ‘dhé‘gmfigal sentence to thi‘préédnfly existing Rule
16(a) (1) (o) ﬁtequirfng‘”the" governrent to 6Fccifically 1dentify
iscoverable Raterials whijch . "directly name the defendant or
€learly refer t¢s the defendant." e 8
Alternative 3 'vould nqtﬁ;?qﬁire«hﬁ:engr¢ering of Ruie 16.
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RULE 16(a) (4).

The court may prohibit the government froam introducing in evidence
any of the foregoing material not disclosed, so as to secure and
raintain fairness in the juast determination of the cause.

COMMENT

In order to deal with the i{nadvertent failure of the governrent to
identify the materials vhich directly implicate a defendant, this
anendrent provides that the trial court has wide discretion in
dealing with the matter in order to secure ard maintain fairness in
the just determination of the cause. This provision is identical
to Florida Rule of Criminali Procedure 3.220(a) (1) (xiil).

The provision may be unnecessary in light of Rule 16(d) (2} which

seems to provide this sane discretion.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

' OF THE
- L - JUDICIAL CONFERENCE OF THE UNITED STATES
C ‘ WASHINGTON, D.C. 20544
ROBERT £ KEZON , CHAIRMEN OF ADVISORY COMMITTEES

CrmLiRssLYy ) , ) : ) KENNETH F RIPPLE
JOSEPH F SPas Cu JR o APPELLATE RULES
- - [

cEcRE i SAM C POINTER JA

TCviL RULES
VALLIAM TERRELL mODGES

CRiMAINAL RULES

EDWARD LEAVY
BANKAUPICY RULES

July 10, 1992

Honorable Donald E. O‘Brien
Chief Judge :

United States District Court
P.0O. Box 267

Sioux City, Iowa 51102

- Dear Judge O‘Brien:

Y .
{k f In accordance with your letter of June 24, 1992, to Judge
il - Arnold, Judge Hodges, and Mr. Mecham, and Judge Arnold‘s

memorandum to you of June 30, 1992, we are formally referring

: Professor Ehrhardt’s proposal to amend Rule 16 of the Federal

o Rules of Criminal Procedure to the Advisory Committee on Criminal
- Rules. We will advise you further of any action taken by the

S Committee. ' -

-Sincerely,

§2%4Q£Z'é%‘XCﬁ4~v7'
i W - -
- Joseph F. Spaniol, Jr.
Secretary

cc: Honorable Richard S. Arnold
Honorable William Terrell Hodges
Honorable Robert E. Keeton
Professor Charles W. Ehrhardt
Mr. L. Ralph Mecham - ‘




.

[By Fax] o

UNITED STATES COURT OF APPEALS
For The Eighth Circuit

Thanks for your letter cof June 24 and the enclosures.

Date: June 30, 19%2
TO: Chief Judge O’'Brien .
cc: Judge Hodges
Mr. Mechamnm
Professor Ehrhardt
bece: Mr. Macklin
FROM: RICHARD S. ARNOLD
I believe

I do have cne p*cceaural

coucern, tkouch I woulo urg

Lhat we no;,go directly to Congress with this p'oposal until it

has teen expcsed to the
Commi::ee cn Rules of Pract:ce and
takxe the pesiticr that Corg
rules chances until tney have

il this change, cr sc

full consultative process of the

Prccedure. We ccnsistently

ress should not consider prcposed
Leen acprcved

in this prccess.

rething along its lines, is

zppreved, I conhlnue to kelieve Lra. your pcint about the
government’s creating un necessary expense for defense attcrneys

who are paid from federal furds is

like =0 discuss it further.

Tharnks for pursuing this.

an excellent cne.

Please call me if you would

" RsA

RSA

the proposed change in Rule 16 would be an improvement.

e
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rule 16, Proposal to Require Government to : -

Disclose Materials Implicating the Defendant.

DATE: September 2, 1992

Attached is correspondance suggesting that various
portions of Rule 16 be amended to require the Government,
upon request, to identify otherwise discoverable materials
which irplicate the defendant. Professor Fhrhardt of
Flordia State University School of Law has recommended
specific amending language.

At this point, I ar not familiar with the circumstances
Oor reasons for the suggested amendnent. Perhaps by the time
of the meeting in Seattle, we will have such information and
possibly a revised draft from Professor Ehrhardt. |




Judge

UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
Post Office Bax 1620
Jacksonville, Florida 32201-1620

’ o 4;;, - R | . .o R B 'V<,'\ . “"«‘FW ‘ ‘)
Wm, Terrdl Hodges Y “ ’ O

L

July 20, 1992 - -

Professor David A. Schlueter

St. Mary's University of San Antonio
School of Law

One Camino Santa Mana

San Antonio, Texas 78284

o}

Dear Dave:

Here is an item for the fall agenda. Professor Ehrhardt tells me that he is

“working on a refinement of the proposed amendment. T will pass along any additional

material 1 receive.

Warm personal regards.

Wm. Terrell Hollges

enclosure L
c: Professor Charles W. Ehrhardt
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‘Rule 18.

Proposal from Mr. Bill Wilson that Committee

Examine Discovery Practices (Memo).






| MEMO TO: Advisory Committee on Criminal Rules

(ww’ - JFROM: Dave Schlueter, Reporter
f . RE: : Mr. Wilson’s Proposal to Consider Amendments to

Rule ‘16 ; ‘

<DATE:‘\~f?Sép£ember 2, 1992

. 'As shown in the attached correspondance, Mr. Bill
Wilson, has suggested that the Advisory Committee give
o consideration to the topic of federal criminal discovery vis
X ‘ ~a vis identity of government witnésses. I am also attaching
_a copy of a short law review article which also addresses
the topic. ' '

K - This material‘waé originally included in the agenda

I book for the April 1992 meeting 'in Washington, but was put

v ‘ over until the Fall 1992 meeting.

i

h

|

1

|
-~




COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

oF THE ‘ ‘
JUDKHA'CONFERENCEOFTHEUNWEDSTATES ' - Qj?
WASHINGTON. oc 20544 ‘ ‘ ‘

. ROBERTE XKEETON : | CHAIRMEN OF ADVISORY COMMITTEES

‘CrmAammAN . . . ) ) ' . ' KENNETH F RIPPLE
‘ : * L o . APPLLLATE RULLS
February 7, 1992 / SAMC POINTER JR

- ' Civie RuLLS
JOSEPH F SPANIOL. JR.

sccagtany . ’ ) i ) ) WILLIAM TERRELL HODGES
. ' CRitinaL RULES
4

EOWARD LEAVY
BANKRUPTCY RULLS

. Mr. Wm. R. Wilson, Jr.
P. 0. Box 71
,Little Rock, Arkansas 72203

Dear Bill:

Thank you very much for your letter of February 4
concerning meaningful discovery under the Federal Rules of

Criminal Procedure. This 1is a subject which has been
addressed by the Advisory Committee at least once a year
during each year I have served on the Comnittee. (T?

Nevertheless, as you reqguest, I will ask Dave Schlueter, by
copy of this 1letter to him, to include the matter on the .
agenda for discussion at our next meeting.

I enjoyed your tale about Roger Layne White, noting with
particular interest your statement that he was a young lad
"who had robbed a bank." You did not say that he was charged
with robbing a bank or indicted for robbing a bank; rather,
you said he robbed the bank, but you then proceed to complain
about a lack of discovery??

Warm personal regards.

Corgsally,

Wm. Terrelll Hodges

c: Honorable Robert E. Keeton
‘ Mr. Dave Schlueter
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Arkansas came into the fold (of due process) mahy vears ago. 1
am enclosing, for your ready reference, a copy of the applicable

Arkansas discovery rules (reciprocal I point out)..

Let me speak briefly to the issue of danger. I know that ‘there
are cases in which the defendant is extremely dangerous, and the
disclosure of the witnesses against her or him would expose ther
to undue danger. Tt would be simple enough to have a provision
that the court could enter:an order against disclosure (at least
until right before trial) in those cases where there is & bona
fide danger. In the vast majority of cases, however, ‘the
witresses would not be in any such danger. : R

This point puts me in mind of* one of &y favorite clients, Roper

Layre White. T was appointed to represent Roger Layne on bank

robbery. charges. He was a voung, penniless lad from north
Georgia who had robbed a bank across the river in North Little
Rock. I filec a motion for discovery, citing the due process
clause as my authority. 1 also attached affidavits from several
civil practitioners who opined that a party could not properly
prepare for trial without reaningful discovery. These affiants

further expressed the opinion that the Federal Rules of Criminal

Procedure did not provide for meaningful discovery. (I am amazed

that outstanding civil lawyers are still shocked when they find
out that there Is ro real discovery procedure in a cririnal case .

in fecderal district court).

In its opposing pleadings,: the federal prosecutors raised the
specter of irminent danger to potential witnesses. They did this
in the face -of the .fact that Roger layne was a perniless,
friencless voung marn who hailed from the red hills of nor:ch
Georgia. In fact, he had so few intentional <contacts with
Arkansas that I often wondered if I could have prevailed upon a
motion to dismiss for lack of in personam jurisdiction. Roger
Lavne had gotten drurk in a pub just over the Georgia line into
Tenressee (3just south of Chattanooga), and woke=* up in North
Little Rock - - where he decided to rob & bank to get money to go
back home (or to get drunk again). x :

Furthermore, Roger Layne was under a bond so large that all of
his living relatives could not have raised the funds to par 102

to a bail bondsman - - even if the relatives had been so

inclined, which thev weren't. ~In other words, Roger Layne was"of
no canger whatsoever to prospective witnesses because he was

o

-1

*  "reminds me cf{" in Floricda and Massachusetts.
1
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locked down for the dﬁration and ﬁe didn't have kith ané kin who

were interested in even trying to raise a bond for hxm nuch less
"kill or maim a potential witness.

As you have already guessed, the district judge denied my motion
(as well as my motion for percission to conduct voir dire
exarination). . Whe*eupcr I "got myself out a writ' (as cCy prc se
correspondents in the joint call appellate pleadlngs) an went
to the Eighth Circuit. As you would agaln guess, 1 1ost aga
(to borrow Case" Stengal's words again, "You can look it up" - -
because it is a reported case).

My pcint is, again, there is nc reascrable ground for denying
mean.ng:ul«discovery in the routine case.

1 would app' ciate it if vou would consider putting this on the
agenda for the next meeting of the Advisory Committee - - ‘ust
fer éiscussic:. If a liaison to vour Corrittee dces rot have
authority to rake such a request, then I do it amicus curiae.

I realize that this suggestion, coming frozm a lawrer who
represents accused citizens, may lack weight, but, at least, I
should heve no less crecibility than the y‘OSGCLtC*S. whe are
also advocates. In truth and in fact*, both cefense lawrers anc

‘p*osecutors should support rules that will ipprove the system

core what mav

I have read menv of the Ietters from lawvers who have writtern
expressing opinions on the groposed changes to the Feceral Pules

.0f Civil Procedure. Most of them start off with a liteny of

-~

their credentials. In keeping with this traditional, I would
like to point out that I was, once upon time, a chief deputy
presecutor here in Arkansas, and, not so long ago, I was a
spec1a1 prosecutor in a case involving allegations of public
corrvption. Furthermore, 1 am a past Chair of the Arkansas State
Police Cozrission. 1 sey this to emphasize that I am rot "for'"
criminals. To the contrery, I think that guilty persons shouic
be convicted, by due process.

Cordiallw,

/ 1 [[! .
slvit g,

Wm. R. Wilsbﬁ, Jr.

CWRWJIr:skm

Enc.csure

' * A reduncancy perhaps, but a gcod one in my view.: . -
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Re: Real Discovery in (ririnal Cases
in Federal District Court

The ¥enorahl Terrell Hocces

11< 5~
idial
strict Ccurt
vrth

-~
v
- v4.
[

Unitec Stazes DI

Tnized States (ourthouse, Suite 105
611 North Florida Avenue

Tarra, Florica 2REO0D-L513

Dear .udge Xodges:
Man thanks for vour letter of February» 7, 1902,

the same tire,

N 1 reslize tret I’z bet:;rﬁ a long shot. Az
iwwf Lac-tzuv seic that, "A ‘ourney of a th”sanﬁ riles begins wirh *re
SF first step." At least I think it was Lao-tzu who said this -- if
e he c€idn't, Ye srculd heve ‘
B Tack to Roper Lavre White. Pefore he was ccrnvicted, 7 éid ¢rerk
L in terms of ‘“bank robbery ellegations.” Unfortunately, the
: feceral cdistrict court and the court of appeals cornfirmed beyond
! Ferzéventur e trheat he did, in fect, rob a barnk. As a ratrer of
fact, we plec (' ,‘ceced“ if veu prefer) guilty, reserving the
right to appecl. :

Or.ce upcn = tire a fellcw told Mark Twein thet there was a lct
about the Bible that he did not understard, and that this worried.
hir. Twein repliec that he, toc, did not urders'apd a lot zboutr’
A the EBible, bur it was the parts that he did understand which
1 worried him. Likewise, there wzs a lot of evidence iIn PRoger
PR lLavne's cace that we did not know about (due to 2 lack of
v ‘discovery), but it was the parts that we did know about which
worried us; ergo, the guil ltj Plea.




Judge Fodges ‘ ’ Q~§f \:“ - | ‘ ‘ (j“
February 10,,1992 ’ S ‘ Fape 2 7/

-

In anfﬂeVEnt 1 s:ncerely apprerlate ‘vour putting dlscnverv on .-
the agernda. 1 promise that my plea for it will be brief. If it

conforrs to ususl practice, it will be somewhat inarticulate, but
it will be heartfelt and ‘ervent

Cord ly,

)

wx. R. Wilscr., Jr.

cc: The Honcrable Robert E. Yeeton
o ~r David A. Schiueter




- PRESUMED INNOCENT? RESTRICTIONS ON
{ "CRIMINAL DISCOVERY IN FEDERAL COURT
BELIE THIS PRESUMPTION

Hon. H. Lee Sarokin®
William E. Zucherman**

, It is an astonishing anomaly that in federal courts virtually un.
), teslrictad discovery Is granted in civil cases, whereas discovery is
g seysrely limited in criminal matters. In other words, where money
K 4 involved, all parties receive all relevant information from their

adyersaries upon request; but where individual liberty is at stake,

-such information can be sither withheld by the prosecutor or pat-
called out at a time when it produces the least benefit to the
accused.

The rationale for restricting or delaying the turnover of infor-
‘mation o criminal defendanta and their counsel is primanly the
fear of witneas intimidation or tampering, and the posmbility that
Abe testimony of defenss witnesses or the defendant might be al-

lerdd to accommodate information received from the
_government.® R ’

*Obviously, the assumption of such improper conduct under-
. mines the presumption of innocence accorded to the accused. In
" essence, the limitations on discovery anticipate that those who

are presumed innocent will suborn or commit perjury, or will en-
-gage in witness Intimidation or tampering.
SRR B N

% Unitad Biaies Dustrict Judge, Dateict of New Jersey.
* JD 1981, Hutgers Usniversity School of Law Newark. :
'L Se¢ genaraily Bronnss, The Crimunal Prosecution Sporting Kvent or Wuest for
Truihl, 1983 Wass ULQ 279, Goldstaa, The Siaie and (he Accused Balance vl Advan:
-tage in Crimunal Procedure, 89 Yars L 1149 (1960); Nadall, Crimanal Dracovery for the
Deposise and the Procecuison—The Dewlopeng Constitusional Consideraiions, 50 NC L
Ry 437 (1973).
1§ Usldatels, suprs note 1, ot 1193, Breanas, suprs nots 1, 8t 290 8.7 {quoting J
st ¥ Pourre 1 vma Law 0r Descuovasy § 347 (1842)).
R ) Sad Sar Joha, "[elaperience . . hee shewm—or (at loast) counts of justice in
R HFI-!.SI‘:YI?E!.IE.E%IK?PKEG.!:
[ the trial ere more’ thas eousterbalenced by the dangar of pedjufy, which must”
o lneritably be lnsurred, whon dther party w parmitiod, befure s triad, 10 haow the
& prosies evidenss agaiant which he bat 1o contsad. , .

1089
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"'~ RUTGERS LAW REVIEW (Vol. 43:1089
The failure to provide full disclosure of the government's caso
early in the proceedings limita a defondant’s sbility to investigate
- the backyround and character of government witnesses and the
- veracity of their testimony. For example, strict compliance with

. the Jencks Act® necessitates frequent deluys and wdjournmenta.

- received. As a practical mattor; any thorough
_juncture of the proceedings may be impossible, and counsel must

Counsel often néed time to digest and investigate the information

do the beat that they can in the brief time usually sllotted. The
court and the jury are inconvenienced by even brief delays; the
rights of the defendants are joopardized because such delays, if
granted, often are not sufficient” The restrictions, therefore, not
“only impinge upon-the right of défendiants to s fair triul, but also

" severely hamper the orderly progress of criminal trials. They are
~wrong in principle-and cause delay in practice. -

The potential encroachment upon the rights of the accused and
tho delays engendered thereby can be avoided by reversing the

_ presumptions that underlie these restrictions on dcovery. The

f

burden should be placed upon the government to demonstrate
“that the rivks of tampering, intimidation, or perjury exist. Absent
such a showing, early and complete disclusure should be required.
If, on the other hand, the governmoit can make such a showiny, «

““narrowly-drawn restriction un’ discovery may be imposed.*

Beyond the practical and unsubstantisted concern of prevent-
ing defendants’ misconduct before and duning tnial, the argument
in favor of continued restrictions on criminal discovery is usually

- premised on the theory that Lo allow criminal defendants greater
access to the government's evidence is to undermine the adver-

T sUSC g 3600 (1968) The Jencks Act sletss in pertinent part
(8) 10 any cruminal peosscutaon bruught by the United States, nu statemant ur
topurt 10 Lhe pusssssivn of Lhe United States which was made by & Luvernment
wilness uf pruspective Guvernment wiiness {uther than the delendant) shall be
the subject uf subpuena, discuvery, w napection until sasd wiiness has Lestified
vh direct samnination ia the ial of the case

() Alter & witness called by the United States haa testified v direct ¢2anuna

T twa, the court aball, 08 muton of the delendant, order the United Stales

pruduce any statement (as hersinalier deficed) of the witheas in the pussessivn
of the United States which reletes 1o tha subpmt matter aa o whuh the witness
has testidied 1l 1he satie cuntents of S0y such statemaent relate Lo the-subjest.
matier of the teatumony of the witness, 1he cuurt shall ordet il 1o be deliversd
ditmily W the delendant lor hu ea and use.

4 Beesnoan, supre sote |, ot T4,

investigation at that’

" tedly restrictive, do contain reciprocal discovery provisions.® [t is -

.. proven guilty, then blanket policies that delsy defendantis’ sccess

~charges for which they are being tried. In sum, the presumption i

_“dard of proof 1s_équally ‘c_—‘scczn.“Hrar.iv.k.:c:%nkaﬁ«.n:m:.,_w_ ,

yr oo
)
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sary system of trial.® Furthermore, proponents of restricted dis- - *° -
covery contend that the government's. difficult standard of proof- e
in criminal proceedingy—beyond reasonable doubt—is simply too. . -
difficult if prosecutors are required to discloss all-information to--37 -
defondunta.* The analogy to civil matiers, they arguo, is impre- .~ -
cise. In civil wuits discovery is a two-way. street, with cach-side - -
free W request virtually anything from the other; but a crupinal. . . 7
deflendant’s Nfth amendment right aguinst solf-incrimination ..

would limit disclosure by the defense oven if the government’
Caso wero subject o open discovery, and the information would
flow only one way.! Moreover, the current rules, though admit. -~

thus reasoned that the current constraints on defendants’ discov- -*. 7
ery balance the amount of information to which each sido may . =T
guin access.* . . o T

Such arguments huve validity, however, only if we are willing to ”, o
cust aside certain fundamental tenets of vur criminal justice sys. -~
tem. If cnminal defendunts . are. truly. presimed innocent until

to the government's witneus lists and deny access 160 witness state- - -
ments untl sfter those witnesses have Lestified. cannot be justi-— - 0.
fied. These policies are premised upon the fear that defendants

will commit further crimes in order to clear themselves -of the

one of guilt, not innocence. The _cor !
discuvery are necessary to offset the_government's difficult stan.

ention _that restrctions _on

S Usnited States <‘ m«-:-. 454 F 2d 813, 82U (8th Cie ), ..:-‘,Mma..ir..x‘— LS wy M_t:. e
But e Guldstein supra nots |, ot 1100 Prolessor Guldsten describes the hibsesat discuv
oty rule adupted for avil provedure aa having “as'sa object (he harneasng of the full = .

ctealive putential uf the adversary process™ Id N P
6 Nee Guldstewn, supra nute 1, st 1173, M o
T dtate v Tune, 13 NJ 3 20102 w8 Aud B8l 8 9s) o t o
1T 1he atate 1a cumpleiely at the E..,Q of the w..w.&m.: why can produce our- 7

priss evideice st the trisl, cen take the stand or.not ss he.wishes, and ..i\.-‘__ﬁn
Can intruduce any surt of unfursessable svidance he desiras 1n his vwn delense_

Tou sllow him (o duouver the piusecutut’s whuls. cose agminst hios would be W —— - |~
maks the proseculur’s tash slmuet insurmountabls.

8 Fab K Cnie P jola) lhuchmure of Evwd. by the G
P 1640) "Iasclusure of Evidence by the Defendant™).

¥ United States v Hubunaon, 585 F.24 274, 280-81 (b Cut. 1078), cort demied, 441,
Us. w42 vin : o

“) Fao B Cum - Cos
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on defendants to counter the yovernment's standard subsetantially
duninishes that standard, and thus does not constitute a valid
justification for their exiatence. If the function of a criminal trial
is really a quest for the truth, Lo maintain that the adversary sys-
tem depends on the limitation of defendants’ access to informa-
tivn runs contrary to that quest. Civil Litigation is no less adver-
sarial because of ita unrestricted discovery, and the truth is more
likely to be uncovered when information is revealed in time for ita
meaningful use at trial, than when it is belatedly produced or on-
tirely withheld. -

Il Cuxrent RsTRICTIONS AND THEIR ADvERsz Errkcrs

The existence of any formal provisions for discovery in federal
criminal litigation is a relatively recent phenomenon. Prior to the
adoption- of Rule 16 of the Federal Rules of Criminal Procedure
in 1946, no discovery rights existed.'® Since that time, the rules
regarding discovery have been shaped by s number of forces. In
addition to Rule 16, which in its initial draft enunciated very lim-

ited duties to disclose, discovery rights have gradually reached -

their present form by way of court rulings and legislation.*
The current criminal discovery rules in federal district court
are best understood by looking at some actual examples of how

_the restrictions can affect defendants and their counsel's ability

to mount an effective defense. A case tried recently in federal
court, in some ways representative of the deluge of drug cases
currently swamping the federal dockets,' forcefully illustrates the
difficulties which often confront such defendants. The following
are excerpts {rom defense counsel's protrial argument:

I would like 1o put it in context-for the court very briefly. From
what | know about the case, and what | don't know because |}
- ‘think 5t would help you evaluate our request for &« bill of partic-
. ulars, this is & situation where my client was not arrested in pos-
sewsion of anything, no search |was) conducted of his car which
produced any evidence. - )

W F Miwien R Daweow, G Dix, & R Pdaszs, Cusimat JusTicg AbsinisTRATION 150
A3 wd 1986) |herenalter F Muiss] : '

1 id - o - -

12 See, ¢ g, Labaton, New Tactice 1n the War on Druge Tilt Seales of Justice Off
Halance, NY Tunes, [hec 2w, 1909, 8t AL cul 1, eee also, Greenhouse, ( huef Justice
Muhes Plea fur Mote Federal Judgeahipa o Help an Fight Against Drugs, NY I'imes,
dan 1 1990, ot 10, ol 1 :

1991) PRESUMED INNOCENTY - 1088

As far as | know, there is no slectranic surveillance or other ...
surveillance. 1 have been given nothing speatfic at all. | have a -
charge that says in or about Octobar of 88, which dossn't. lime
it to the EcuEﬁOnSg.fpfé?;&!Eo .
methamphetamine with intgat to distribute. Not tald whare or
with whom or under what circumslances.'s | .

atee

These circumstances, whereby prosecutorial reliance on disclosure
restrictions can actually prevent a defondant from even learnin
the specifics of the charges against him, traneform rules that pur-
port Lo “balance” the flow of information between parties into
guidelines sv detrimental tw the defendant that a scene in-a fed-
eral courtroom can bear an eerie resemblance to the persecution
of Joseph K. in Kafka's The Trialt* '+ | ,_: e

A. Bl of Particulars - -~ -

The general unavailability of a bill of particulars to criminal
defendants in federal court often koops defendants from ascer- -
taining the wpecific facts of the chargos against them.'® Even’
when the charges are clear, by denying counse!l information that
is ensential Lo the preparation of an effective defanse, the defend-
ant is, from the outset, at a disadvantage. - oy

As stated previously, one of the justifications for disallowing
criminal defendants this useful discovery tool, one which is rou-
tinely available in civil litigation, is the defondant's fifth amend-
ment protection against self-incrimination. Even if a comprehen-
sive bill of particulars was discoverable by the defense, the
Constitution would prohibit the noi:ﬁ.mbou,n from exacting recip- '
rocal information from the accusaed, and. the defendant would be
afforded an unfair advantage. This reasoning is less persuasive,
however, when one considers the enormous imbalance of investi-

13 United States v s (D NJ. April 24, 1999) (Transcnipt of
Proceedungal {heroinafter Tranacript] This case's oaios-and docket Aumber ass cunflden-

:._v.:a.in.:_&-!..-igs._w.ﬁt S208rPt serves solely illusirative, wot.
suthuritative, purpuses.” . . !

14 F Karxa ‘e Twas (W E. Muwr Gane. 1937). ** *You cas®t go out, you are arrested.’.
So 1t seema,’ sid K "But what for?,’ he sdded. ‘W ars 6ot autborised 1o tall yoi that Go.
10 your roum end wait thets. Procesdings have been inetituted againei you, and you will be
nfurmed ul everything in dus course.’ ™ /4. yY] -

16 Guldstain, supro note 1, at 1180, *The slimination of precus pleading, the gonsral
unsvailability of particulars, and the increasing elasticity given to indiciments afi leave o

-i&sn-.c:i;::x.!:v:-o.-sh. >=av2-=!8&.!5!.3.r q_o!_.:..dzvrg
granting a continuance " Id. o - 7 ) - -
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- gutive R.ch..no. favoring the prosecution.'*
Moreover, in cases such as the one from which the excerpt was
taken'’ it may be :aﬂ_w imposaible for the defendant to establish -
_ an alibi defense, given the imprecision..with, ~which the. govern-
ment may charge the accused. ‘There, defense counsel oted:
“1f we ask for a bill of particulars ‘and wani to know if we can put

tugether a legitimate alibi defense, we_noed some.idea. what.he.is -

accused of doing, and when. F@ way accused. of doing; L:E__n:
in this policy of nondisclosure is the ‘presamption that the de-
fendunt need not be given all relevant information_to- mourt his
defense bocause, after all, if n:_:k. _he know y-well when and

where he committed the crimes for. i?nwbu is.char, on ﬁro rules

ignore the pousibility of i innocence. - - = =
But what if the aa?snn:p has- been iqc:n_v, lnnn:_xie O:E:
vur presumption of i innocence, this vi!u.:b.nmwkﬁ_n ‘at least be -

considered. Even though a defendant i _is_not- ‘G\.E:&Lc E,cko

. innocence, he-should have the cv,von..pb.ﬁ 10.do 80, Aj
- defendant in this scenario would 7P<onﬁmnﬁ\l;ﬁh.=c /8

lishing his innocence. until ‘he_ -has ‘heard=the - cw@n_nmﬁdm the

ucﬁz.ée: ..\E%,_mb?t

_Cuse-at . trial.'*~By that time, ‘many. <-:..E&.;nc:_nw_§a5
i-csa?_ 8=<.ncc=..ww

~ charges sgainst-him. Under: :S nE:::. m&»cmm_ EF.TE zinfor-
mution could be suppressed- EEF:. .

", oal evidence which - , as of courss it should be, -«!va EVFL.FE:C%-M Labuca-=7

T tocses, shalled Ecl_‘..ca. s1perts in- bc areas ore- an sssaniial. part ol the )
T equipment of every agency, whih woulkd buoaat. -ol-being abreast=uf-the. modern :
techiiques (ue the detecuon and_prevention of cume.-All of Ehﬁ-.pt?u. that

uur ageicies are s I.Ei and wuuld. not want Lo.atiip theie .-v&:nlbz: ».

- suggest that it uversiates the fact W say that we. don’t need tu extend criminal
" discuvery procedures o the sccused becsuss the scales ars h..n!:tn.-r:.&'.: -
hw favor by the privilege againit sell-incoimination and the fact .7-. the m.bt
has the burden of proving hia guilt beyond s réasvaabie doabt, -
Id -
S 41 See supra note 13 and .a..,iivo:
1 Teanmipt,’ 1pra_nute 13, at 6 - =
CHYFeu R Cand P 18 Ys&l wn v‘.‘ta!—p part; - - P
) ?\i:x::x. Not Subjsect to :.X?ttz Fm?v. & provided -in |
AL B), sad (D) of subdivision (alt1), thia rule duse nol authorize-the dac ]
O i pedtion of Hopurts, memuraida, or _uthar-internal guvernment. A&E:-
[ made by the attorney fur- the -5!:5&: e c;.- sUvernment agents
T lwn with the investigatiun or prosacution of 5. Case, ue & stats
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would Eo_w be avoided if procedures allowed no?zagt to de- -
mand a bill of particulars and receive crucial information_from
the prosecution relating to the specifics of the &EE! E!:-..
them.™ The defendant’s counssl in our sampla case argued this
point well, but, bocauss of the unyisldigg Rasure 2 a=8<o_.< ro-,
strictions, to no avail. : Jev v unr o

My chent is presumed ::.oo-:r The Government -g:_a.. t _!
saying that the defondant since he must be guilty must know.
" -what he is sccused of doing. 1 have no idea what he s accused of =
duing, and he doesn’t know what kind of proofs the Government
intends to offer. ] think under 9. ni—!-g we should: co

E<o= cho..w . L

1891)

wmm.mczhb INNQCENTY

m $f:2- h:: , -

«

“The -ccv:t!c: of nc<a_,=Eo£. witnoss —.-: until ._En ‘vono..o

" trial is another restriction that .iu_:gtw. .Bv!a defonse prep-
“aration. Defendant ‘and counsel may be left guessing until"the

trial nears commoncemont. By the time. EQ are given the names

of the prosecution's witnesses, the defense may vo E:.Eo to_use

2.@ information effectively. S T

(T}]his is a case where the ao?sa-bp has no Ec..Eb:c? and | -

don’t think it's snough for the United States Attorney to toll me- . . -

thoy think they have good witniesses. Thay baliove the witnesses .

will be credible, and | should accept it in !LfE‘ wha E ~e

" of cass | am _:.v-:uq —c_‘ — can't uo o
Without the ovvc_...g:% to S<8£-S the v-orcnoEa EE ng

acter of government witnesses, the defense, as in this case, may be
denied the chance to refute the government's assessment of the
credibility of its witnesses. This is an example of how a discovery

restriction can curtail :.o nnﬁ?E.E -w.-SB _.oc.o_. 9.-: preserve

L (AR i il

20 Guldstain, supro note 1, at 1180-81. J.r.!c-. a Be:oa for u:@i.w of acn:!.::
elure trial w tec hnicaily available, sttampia 10 invohs it are rarely successiul, Whan SQ
ate, they uasually enable the defendant 1o get paly l.-g which are 0ot cenual o .:.
tash of prepasing & defenss.” /d. st 1181. - '

IR ?!‘n:tr .:Ya oole 1, et q el T ’ -

22 Id ) - '

23 See .rE: niots 6 and voooﬂv!.w_zu S: E.R.I-:i the -:-2 .m‘u[.oecco..« rights on
the adversarial process), see also-Williams v, Flonda, 39 US, .:— 82 (1970) (Court dis-
cussed adversary -«u—c-u [ darataon

tighta). | - i s e ate es STRIDo Teenom o
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As stated earlier, the delay in the turnover of government wit-
ness lists 13 premised primarily on the concern that the defend-
ant, if granted immediate access to the identities of thuse who
will testifly againat him, will intimidate, bribe, or endanger these
people in order to avoid conviction. This rationale is-unconvinc-

_ing since the defense will nevertheless_ receive ‘ﬂrm“i‘_.:neﬁ,__ﬁu“nu
before the witnesses testify, and. thus defendants will:atill retain-

the opportunity to engage in the conduct the restriction seeks-to
prevent. Defense counsel in our sample case saw the inherent il-

lugic of this practice: *[T}o say a woek before trial [that] we are
entitled tu know [the government witness list) and that removes.
the dangers to these people, I don't understand. It just n....m.nw. ‘us

the adequate time to properly prepare our case.”™ -
One may bo hard proased to discern the practical result of ‘de-

- laying defendants’ access to government witness lists. Other than

supposedly allowing defendants somewhat less time to tamper

with the prosecution’s !,_m:.g..!rwmm?no& little 1o redress the

perceived an:no...‘zi practice of de

laying disclosure may do no
more than injure the defendant and slow down the proceedings.

Delense counsel in our example .:m:i this reality, stating that
“[t]here is no way that' I won't find [out] at some point who is
invulved in the case, and I suspect it would make more sense from
a logistical point of view if we were told sconer than later. s
Despite the defendant's inability to receive the prosecution’s
witness list early in the Proceedings, the defense is compelled to

pruvide the government with the list_of witnesses it will call in
order to support an alibi mo?a‘-@hw&@;_ 2.1 provides-that when a

defendant wishes to introduce a defense of alibi, he or. she oust -
give notice to the government and provide- the-names and ‘ad-

dresses of any witnesses the defense plans to call to estabhsh Fm
alibi.* In return, the aameg qon,,&mow only the -names of witnesses

The sdversary aystam of trial w hardly an end n eelf, )t 1» not yot & poker-
gsme in which players enjoy an abeciute right aiways to conceal their cards untal -="
played We find ample room in that systam, al boast as far as “due process” e,
cotnerned, fur [a rule} which L dessgned o snhance the search for truth in the -
- cramanal trial by neuring both the defendant and the State smple oppourtuniy

id

24 Transcupt, ipra pole 13, a0 17, T T T T T

25 Id a6 T oL

26 Feo R Coe P 121 Notsos of Alibe . S :
18) Notice by Defendant. Upoa written demand of the attorney fur the guvern |
ment stating the Ume, date, and place st which the alleged vilrnse was commii

1u investigate cortain facts crucial W the delerminalion of guilt or innocence < =
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the government will call to refute the alibi, not the identities of- .
all witnesses who will testify on behalf of the government.* L
The notice of alibi rule is still another example of the real ide-- -
ology at work in federal criminal procedure. The requirement al
defendants must provide the government with the :n:.«-,&,\&.v
witnesses has its basis in the assumption that alibis are_ __rn_.« to A
be fabricated and that alibi witnesses will perjure themselves mmqh,,‘
the defendant’s sake.* It is also, howover, a refutation of the anti- ‘
discovery argumont that would characterize open criminal &Sc< -
ery as a one-way stroet.” Clearly, here is a provision that oos,vmmr -

disclosure by the defense of vital trial strategy and of the AR

ties of perhaps all of its witnesses.* For its part, the prosecution

ted, the defendant shall serve within ten days, or at such differsnt tume as the .

- court may direct, upon the stiorney for Lhe goveramaent a written notice of :l )
‘deflendant’s intealion o vifer & defense of alibl. Buch botics by the defendint |
‘shall state the specific place or places st which the so_-gr ¢lains 0 have -
been at the Lims of the alleged offsnss and the names and sddresaes i._f,l:.,, o=
nesses upun whom the defendant intends 4o rely 10 sstabliah puch ,J:E.». Ao Lo

Id See also Wardiue v Oregon, 412 US 470, 472 {1973} (Court beid that staie’s notice-of- o
alibi rule required reciprucal discovery Tights for defendant wirder. the dus process. e, -

of the lvurtesnth amendmedt). See slso nfra aole'28._ . : s
71 Fao K Cane P 12,1, Notice of Allb o s
{b) Disclusure of Infurshation and Witness. Withia e duys thiersafter, but isno,
ovent less than ten daye belors Lal, unless the court olberwase directs, the ot- |
Lorosy (or the guvernment shall serve upod the defendant o the d ~ i avs s
stlesney & emitan ntlics stating the namis end sddicssss of the wilnesses Upus -

“ whom the government intends 10 rely Lo sitablish the defendant’
. the scene uf the slleged ,92-1,! and any other 12&8‘3}\.3—.& ve
tastimony of any of the defendant's alibs witnessss. o % .

1n Williama v. Flonds, 398 U 8 78, 104 (1V70), the Court uphald 3.92..!. notice. ol n—.-w_ .
tule, emphasuing that its conatitutiopality might depend on the state rule’s proviscn that. . - -

the proseculing sttorney shall in turn provide the delendaot with & het of the names and .
sddresess of wiinesses Lhat the slale proposss. 1o EF.,,F,JT.:L [™ n.!.l.m the u&..&‘ )

s alitn . ¢ 3 - . s e T SO
“ b” Williams, 399 US at 81 (“Given-the sase with whith an -_.Eg be fabricated, the
State's interest 10 protecting itesld sgainet an -gpvhrckm\&m_o\i.l Y&vy@m@l{ﬁ

- hegitimate ). o ‘ . " N . L .

W See supra note 7 and acoompanying test. - - - Sl Fm

3 The advantage senpyed by the government in criminal procesdings, dus W fta vastly, .
superior investigalive resources, i further beghtened by Rule 12,1 and Hs state counter:.
perta “Heciprucal discovery™ in'the contast of notioe-of-alibi ks anything but -i.m.wam&.
the defendant gives away much more, practically spesking, than he or she_receives i re-
turn We are not a.:..r:x,_:a all defenas disclusure in prnciple, but such e-,gf_l.
discuvery provisiuna (which ars found L be nonviolative of the fifth smendment) must be
accompanied by far freer discuvery (0t the defanse, If {sirness st trisl s 1 be -,.wmwwwﬁwm‘
than Lip service For an excellant discussivn of the smergence of sigmhicant prosecutorn !
discuvery rights and the problams resulling therslrom, see Mustaller, C.':..,E.qsw e.nwa,.w,
the Defensa Titing the Aduersarial Balance, 74 Casse L Hay 1667 (1586). S
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need only disclose a small i i

: ‘ ‘ part of ita case; all witnesses wh
testify for reasons other than to refute the an?mu!:.“ ;.n:ﬂ.i.:
muin unannounced o the dofendant, >~ - 7 ... - e

Ancther relatsd probiem confronting the defendant is th
-~ parent .:‘uc__:«‘ of the defenss 1o reserve the right to adopt ﬁo e,
. ticular trisl strategy. For example, defense counsel may .m; rv.:.
at the pretrial stage whether a certain alibi defense will be obro.
priate or helpful. This is especially 80-in cases such-ag & it e
ple, where the charges include conspiracy™ and are vague with
respect E the dates and ..cﬁs:o:umnm the E‘_n«wmwwm.ﬂ:f‘.ﬂmc.&.
ﬂm_p.”os_._ 1 WQ,noamsuo must_nonetheless furnish the guvernment
\ p.. E..: EB-:v:Hm‘og-& by. mro‘zc‘:n‘n‘ohn:! ruleif it plans
-tu establish an alibi: But there is. no-corresponding duty fo
government ever. Lo nrﬁ?w_ﬁ@.ﬁ .:,ﬁaw*cp:a%a Gotis

“uus strategy Lo attempt o refute the-defendant’s s

es_Buch us our exam-

-~ ently, "the identities of some of the governmei

remain ::&_R_ioaw.:nnn:@a&mmwmgu-m@mb‘mcmmmcm_.c_m s {fee to-
; . Rt 1 ecensary-for=ils. ciuse.
C...?E& counsel in_our sample caso_saw that: i ?..H 18- Cune.
¥ Ject-to ubuse and ‘was unfair-to_bis chent:

. eI =~

‘s=wilnesses can

clmm that” their testimony might_ not-be

; _ tried. to :ouc:-: with the United States Ar e
- -to.negotiate with the United States Altorney 1o gotinfors -
- _n e e T A0 Lnited lales Allorney to-get infor-
. mation, and I-have been told, “[We have. a wilsiess; and we -
T ; , : l_mlammaw;ow:.r_w!.&‘ & inave
“tell you. >nnoaiu_v.m.mm car't tell you.what: o T Felation we may-

can't tell you.who the witness

T what rw:aMo_,\l?:ua‘_uaa)tmﬂivWﬁy boon-
e vwfzu‘wor to-discloss the, witness at all.“2

- T -z = L E

“C....Witness Statements

Ihe Jencke Ao e e T
e Jencks Act®® governy criminal -defendants™-right to inspect

.....E—_e:.a:? made by witnesses in- ederal prosec
trial statements made’ by 8 _government wilness are to-Dbe dnade

utions. Any pre-

- available: upon-motion to_the, defense =
0. the. defense_only_after that-witness-ta
testified.* Such’statements therefc e o e et that=witness-has
L nts ther -aré e
- ducovery, | et e herlt are ot deferise

“The purpose @n -ﬁmhﬁfﬁ& cwﬁw:xc@:cnfz:unw_:.\_,mn

"2 s - o e wells L y 5f
,,, « E. . _.:‘-n heans of regulating unwarrunited: disclosure=of
twpia_ioke 3

SEARES AL
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government files to the defense.** As with other discovery restric-
tions, the rule regarding withess statements may in truth be pre-
muwed on the fear that defendants, if given such information
before trial, might commit or suborn perjury by altering defense

testimony so as not to conflict with testimony to be given by gov- .

srnment wilnesses. ) : -
‘I'hess fears, perhaps not without some justification, are the ba--

sis for a policy which limits disclosure for all criminal defendants, - -

not just those likely to engage in such misconduct. The effect of
the statute on defendants is profound. It provides federal prose-
cutors with a power(ul tool with which to prevent pretrial disclo-

sure of virtually all évidence to be offered by government wit-

“nesses.® The defonse may be surprised at trial with previously

unknown evidence and afforded insufficient time to digest nowly .
acquired materials. In order to conduct an effective Cross-oxami-
nation, counsel must be able to investigate the content of the tes-
timony and the background of the witness. Often, this is not pos-
sible. The adjudication of criminalcases,-arguably: ‘the most
important task to be undertaken in foderal district court, can
then become an arcane ritual in which an overly broad public pol- -
icy supplants the court’s truth-seeking function,””. L

"It is evident how the current federal-discovery restrictions ad-. -

versely affect the accused, but it is alio important to recognize
how the restrictions can be detrimental to the prosecution and™Wo

" the court. With federal criminal prosecutions o the rise and the

congestion of court-dockets,* now mote than ever it is practical
to facilitate plea agreements and thereby avoid-the. a:w_mw:a,oma
pense of lengthy trials. Limitations oh discovery undermine this

~ gual because defendanta often cannot ascortdain what evidence-the

government has against them until the trial has oo.ﬁm.oanon. The

,u..v..._.:...Zc.._iurfgcum&u.k_,,_ssn?..&.m«or...‘.wa.m[iww:f
CF2d 346,349 1DC Ce 1083), T L T T L e
36 Hule 16 of the Federal Hules of Crimingl Procedure stiows def “discovery of: (A}

any statements made by the defendant within the pussessiva of the guvernmiat, (B} o

 cupy of the defendant’s privt ciminal récurd, (C) certain ducuments and-tangible-objecta,

- stut (1) repurta of physicel o mental examinations, and of scienlfic Lests ur sxperiisenta. -
Fro R Cum P lbtalh) But any stalements mada by government withasses, buth wrillen

. " and ural, are excluded from pretnial ducuvery undes the Jonchs Act See 18 UAC. b

SrOte) (19880 Thus, virtually the only “stateinents” of governmant witnessss -which may,
e discuverable are sapert wilness repuria under Rule 18ta)1}D). oo
31 See 'Urayniot, Ground Loat and Found in Crimnal Descoviry,
WAy - - -
48 See Greénhouse, supra note 12, al 10
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virtually no inherent discovery righi
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cumplete a:a onlw disclosure of all relevant information_to crimi-
nal defendunts would afford ::_B and their counsel the factual
evidence :nnolﬁQ to evaluate the strength of the government's
case and aid in a knowledgeable. election_ between trial and guilty
plea. x.....c:::n o our example, defense counsel saw - that, absent
such information, the defendant really had no vption other-than.
trial: 1 suid to the United States Attorney, and | say to the Court
that the v..-n:nn_:w of the situation is my client will be in this
case for the duration, unless, ucBa?&w. convinces me_that they
have a ..Zcza case -a-.:: him, or we ought to reconsider our

- position.”*

Indeed, it would B-ro sense even :cB the ncx&:Ba:p - point
of view to reconsider the validity of rules nc=:¢=_=x criminal de-
fendants' access to information befure trial in federal court. Are
the restrictions regarding bills of particulars, government. witness
lists, and wilhess statements. Justified in all cases? Even~ apart’
from me.a_.a.a_:u whether the rights.of the accused ‘are. unduly
infringed by these practices, the oz.onp on the orderly administra.

:c: ca hE:_no should be 3:-&2&

:h q..:. I.ﬁd.i o- mc_.zﬁuu.oz e~m<~c-znr0>usu.z Feperay
Cuurt . .

‘Excerpts from oE. o:av_o .:E:..S EEQ of the Ecc_.::-
confronting (ederal n:B:_m_ defendants. The nexi siep is W cun-
sider how a_SoeoQ restrictions may. affect. their constitutional
righta. Do federal courts Sncaa.uo 9-353. to be a right or a

tiuns, it might be easy to conclude that criminal defendants huve

ts, and that-the prosecution .
-But courts have long recuy--
inal ac?aa&.: nc:z:nc:c:.;

has ‘only himited disclosure duties.**
mzed the existence of both a crimi
ally-protected ~right - to. certain

Prosecutorial duty to disclose.** T

T

_..o arguments for ‘and-against.

3 Traomopt, supra note 13, at §.

4 See suyra note 36 for 8 brsef duscuss
the vl..-_ HRules of Coiminal Procedure,
clome 16 esamined i 1n/ra tesl accuinpany

41 J..:o the Count (irst decided, in Z.!:: v: ::.ew.: 44 :J O3 419.05), that:za
v?ﬂ&:.:- tundisclsure thay . violste dusirocess, “ths: n:?.::

.,:..::._.._n_....-.:.:a:. 5.3&.?..‘,«-7‘: sradually-set furt
over the last 5 :5 i . ,

ton 'of- a&-:’ a.oi.«aJ :—-:b uider Hule 1b of

:tocc_::.x.c:yn v:l&a?:»-. .._\:: W ._.r.
g and notes 4194 ,

tunal -dithensions.-of .-
hina _c.‘ line of tases

A‘Ml"m/
.

Mg

evidence and a - “significant
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imi fendant's right to open discovery may be- better

Mw“.“.onwo.ai—w«a“ig the _Eo of constitutional ..-nnot to oa.‘.,,y
e’ casos.

ao..mnso modern uo<o_cv82=. on the vqgtwm s duty to di
began in 1935 with Mooney v. Holohan.*y Mooney, o b
orgunizer, had been convicted of ‘m-rmc\_.nrpwwm Ho-c_? em;v«m,w_ e
testimony by government i.So-o. and manuf ctured phys
evidence.** Mooney applied for a writ of habeas cor Alnjein:
ing that the prosecution had completely ?v:n-:_a. t ' ase.
against him.** Subsequent investigations found that the ”.o—“_
attorney had masterminded the plot to frame Zce:&. :o ly ..
by the use of false evidence but alsc by intentionally .cﬁ%-oa" :ﬂ
evidence favorable to the accused.** Remarkably, the h_ﬂ %—w
Court affirmed the donial of the writ on procedural groun e .
found in dictum that such prosecutorial misconduct 8:.: ul
violation of due process. *' The Court focused on the uo<2p,= .....c:-,
knowing use of voc:Q. 8:.&.-:& this 8 be n—o ‘ost se

constitutional issue.*

v:zan:S:c_ Esao:acnr the Ooc3 -23-& 95,. .m-_._m o‘ pﬂ o-\
thorities’ deliberate -cv“:a-_g of evidence ?«.o.iv_o to't m -:
cused.* Such conduct was :oE 3:.:«::0:&: E:&:EE: le.*
Later cases gave the Court occasion to nﬂiaom. Eﬁcncfm ..h-».o
t of a claim o

tentional suppression-of evidence independen

.:mc%& perjury. The Court found there to vo a aa:.l of due ‘v_,o.
cess where a prosecutor used, but did | aca -:wez_. perjured testi-

hich was relevant only to the.pu he_del

Hm:«:“.. to. his guilt.** Soon-after, the Occ}n‘ukcawﬁ‘fwm@wmw@,
prosecutors’ a:pw. to disclose, holding 9;» a EFSvSS:S:o: in-

volving only the Q&_a::« of a no<o:..8o=p &5';! 8:::.

42 Iv4 US 103 :é-. e
43 Id st 110 1L,
44 Id et 1
Tus z_ccxn‘ m.r:xo- 253. »S :8:
“” Ah..““ W4US ol 116 The ES&E-_ -.e._.l n.—&vnztcec: :! _..t
failure 1o eahaust state -.i‘? § ‘ - - B
47 Id at 112133 kS - = L e
. 14 o 7 S
S NTUS MIGs, T
S Id st 215 36,
b1 Id et 2146
b2 Alcoria v Teans, ug U.8. 28, 31 {1967).




- pubility of the prosecutor in determining whethe

‘

> The_Brady.Doctrine

- Hrady Court focused on_the objective-value

~ Thompson reasoning in a case involving the negligant supy

.83 Napue v llinow, 360U S. 264, 269-(1959)
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reversal of defendant’s conviction r:; d i
Duning this peniod, the Court el attention e tal

by examuning the effect the suppressed evidence had on the n_”h_n

iy of the accused to mouni his defense; the proseculior's.state.of

mind was not controlling.* The Second Citcuit then followed.the

‘ 1hs0n reavoning in a cas iving the_negligentsuppression
of evidence, where it agreed that the absence o \iEE\ﬂmm\bcb

duct by suthorities did not. necessarily preclude. :
_ ¢s did not.necessarily preclud .
due_process violation,", .3 5 y preclude the Listen, ‘cj.,uo‘

With ita decision in Brady v Maryland,*-the Supr
broke new ground regarding a-criminat defendant's cons

. .‘7, U conatitutionul
w__.ﬂ:.- m.n uccess L information- within the government’s control,
e Court held that-the suppression of ‘evidence requested by

and favorable o the defendant is.a violation of due process if-the -

evidence is 94-8:.-_ to guilt or punishment.® Of particular intér-
...sz,”::. the Pccl . ncsnmc.:‘o: that ‘-:‘n_..‘ a violalion existy ::.w..
spective of the good faith’ or bad fuwith- of the prosecution.'s®

Abgong with the Third -Circuit -approach hompsar

m:ﬁ:a... tather than the subjective perceplion of the promecator..
 Although the Brady decision represented a ‘Mn‘&wmﬂwmw@_ Ummw

the Supreme Court's analysin of this ares of the law. the toldiis
. me Co _analysia of this area of the | e holding -
left many unanswered.questions. Who, for-; sunple. o

54 221 b 2d Tud (34, Cis 1988) . & i
35 The Lhird »..3‘:.-,:‘@-‘»!-‘.—,:ﬁ-=v eaeed avidence in t "

the Supreme Court's.eventual_e
Camment. Heady v_Maerylar

PP1uach.- See infrd Eai ack

“ A1 United States v Consvtidated Uaundr
0 ITANCS 8D Qeed)
% I el sl : .
s \w& i

61 Cf Traynor, supre note 37, st 237. ._.l:oo w.jrmeen noted Lthat “so lung a8 9.-.8._
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what constitutes Brady material?** If the defense were to make
the determination, it would first need to see the government's
file, and the point of limiting disclosure to only material exculpa-
tory evidence would be foiled. Alternatively, should the-judge be
given this task or should the determination be left to the prosecu-
tor?* How important is & request by the defense?** 1f defense
counsel fails to make a request, does the defendant Jose his right .
to the information? Is the time of disclosure an important corisid-
eration? And, most significantly, what will be the standard for
“materiality"’7* .
T'he standard of materiality is so important in-this line of cases
because, more than anything else, the manner in which the term..
1 defined will measure the extent of the defendant’s right of ac-
cess. A narrow reading of the term would create only a limited
right; a broad reading would make the right expansive, perhaps

¥

even to mandate a constitutional right of open discovery.* The
Brady Court offered little guidance. . .~ - -

PSR

ability of pietrisl discovery o the daféndant depsnds upoa the dcretion of his advarsary;

. the prusecutur, thers 1 always the nak of unequal Lrsetment, the W be qumiop.

because it w needless.” Id. Se¢ also infre el accompanying Rotes F2.94- T
b2 In practive, the guvermiment either makes & unilstaral-delerminatioh that it 6eed Dot
turn uver certain infusrmation of svidence, or ia the alternslive ?1:1::« suggesle that

* the court engage B &N 1n-camers inspeciwa in order Lo I.rr\‘:“. determination, The

olfer 18 meant Lo verily the guvernment's guod (alth asd coilidkece ln lis dsciica mat to
discloss In reslity il » an smply gesture. oo . - R
1 i virtually impussible for & court Lo détermund whetber informstion exculpatory of
can be utilzed for impeschmant purposss. For Inatance, s witnées may clam that ‘be-saw
the defendant at the scans of the crims in 8 thres:piece blue pla-atripsd suit. n thiab-
stract, the cuurt would conclude that such laformation wes ot exculpatory. and’ would
have no way of knuwing whether it could be used (0 impeach the credibulity of the witness.
On-the other hand, the defendant snd defense cvunssl, knowiig What the delspdant doss
not snd never has uwned & three:pisce blus v.:.?:ln suil, might be sbie to e-that
infurmation W her sdvantage Thersloce, the Wender of an in-catesrs inspection rafely will
suffice e1copt in the moat Nagrant and obvious circumstances. - : ’ :
83 See infru taxt éccompanying nowe 7179 @ L - )
64 The Thud Circuit bas (ound that matenal which s arguably .mn:_v.g under
Hrady, yet alsw arguably nondiacoverable under the Jenchs Act, toust be 9\!{5 ume
for elfective uss at trisl. United States v. Staruako, 729 F.2d 268,263 (3d Cir. 1984);
“Urated States v Higgs, 713 F 24 39, 44 (3d Cur. 1983). But see United Siates v. Prosser,
546 F 2d 12715 (6th Cir, 1888), infra nois 91 and sccompanying text, -~ . o -
b5 Sums courts have cunstried the Hrady ducuine o encumpase ovidence that ia po-

tentially televant to the defonse even if inculpatory. Other courts, huwever, Kavi'taken 8
“much neftowes view See Presser, 844 F 2d st 1775, infro note 91 and sccumpanying lest.

vb ‘1 he potiun that Brady could lesd W conatitutional discuvery righls was pul tu test
with Moure o {linos, 408 U 3. 786 (1971). See infre nites 72-16 and accumpanying test

. o . s Te co
. [ . :
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B. Elaborations on Brady

it-had created in msn&v. In ﬁi:c the guvernment fmled:to dis-
cluse an allegedly ::n:..rc:uoa promise of. lemency made by an
assistant o a key witness in return for his tesimony:** ‘The Court
“held that neither the assistunt's lack of authority nor by failure
to inform his superiors was. -controlling.* The prosecution’s duty
to present all material acan:na to the EQ was violated,- conati-
tuting a-denial of due process and _Tequiring a new Lrial."- Giglo

“made it clear that at least-someé information. that could- be used

In Giglio v. United States,*” the Court further defined-the. ight

for the purpose of impeaching guvernmeni witnesses was matenial

“under Hrady." ‘Requesta by defendants for go- -called Gigliv.mate:-
rial— information concerning any deals or arrangements betwee,
:5 guvernment and its witnesses—grew out ea this decision,
" The same year, with Moore v. lilinvis,”® the ‘Court refined
tao&w by declining to expand it.. In a _.:6 to-four decisivn, the
Court ncza_:ana that the suppression of arguably exculpatory ev-
“idence in this ncz.c_au murder case-was not- matetislto the guilt
or v,ca..o:.:c:p of the accused, and thus there wus-no-due procesy
violation,” The majority stregsed the importance of a- wpecificre-
yuest for’ tsnav. .:n.hzc_ E: did not go 80 far as E _,:_a it indis-
pensable in all Qc.o-.: .

The- :::c:Q c_..c n_n..;w :a.an»un in 92:5 that it was not
prepuréd Lo éxtend -rn B 3&‘ rule to include open discovery ay of
right: "We know of no congtitutional requirement thut the prose-
cution’make a ncSv_oS and detailed. .nncc._:za o :6 deéfense of
all police work on a case.™’

‘The-minor retrenchment 2, 282 was ?:cica s a more- __7
erul rendering in United States v. Agurs.™:The Court there ad-
dressed the i issue of prosecutorial. :c:&.ca_c«:.‘n of evidence in pit-
E.:c:u‘ in i?rr 25 an?aca has  not 555:8:% - requested

o dd at 1520y
VY- Jd ot 194 K . - ) , ) ,
0 4 woaness S T e e -

7 ¢ whao, ta\;&c:: ths 2: zﬂ:. [ 3

1:& ::.2:3 of ‘All ?:.2: :32:
19 Unm L Kee (HNA) an :x-x 18, 1968)
72 408 LS oo .::.: T
T 4. s 197 R ‘,\m.mn. .w, R

T4 Id et 794 95, Sm -

h M oat 9%

eI US 9 (T
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disclosure.” In & ruling consistent with Brady, the Court noted
that the prosecution must disclose certain evidence that is. ofﬂ
ously faverable to the defense, even ovooap\l_von_:n requost,’

wed not
Although again clear to point out that the vnooxcrca ‘noed no
turn over ita entire file Lo the defenss, the Court acknowledyed

that some - evidence requires disclosure to “comporl’ u::— funda-
mental notions of-fairness in the trial process.”™ The emphasis ;
was on the nature on 90 o<.nonno. not, the ‘AE.::E oa nra,

prosecutor. o r L

C. The mza. \33 ms%w._‘ R

" The cases leading up to and En_cuﬁa )E:.- depict a-. Oo:np
seeking clearly but cautiously to expand the right :qapo.v.,c.
nounced in Brady. In 1985, with United States v. Buogley,* the
Court moved in the opposite direction, choosing to redefine and
confine a defendant’s right to evidence. The Couit nc__ccc& the
three different standards of materiality enunciated in Agurs for
the three types of constitutionally mandated E.cconc.b:sw @-n_c,
sure—where & prosecutor knowingly uses perjured -testimony;
where the defense makes a -apocific request; and where the de-

fense makes no request or only a general request for Brady mate- .
rial—into one standard: whether the. undisclosed evidence creates

a “reasonable probability” that the outcome would have been dif-

ferent.*! Justice Stavens, dissenting, faulted *the Court's E_Ea?
ranted decision to rewrite the rule” by transforming the concept
of “materiulity” from merely an o<=_o=:nQ nc:no%.. au font.:

ERMEN RS I Y

deemed hasmless orror Id, ot 114 The ng— urged that the Eecz—w a_n_.-.k!.“uoif;l,
“material” evidence "uf all meaningful content” by so narrowly a.—b:‘ " id ( E{J»—n
J, dussenting} Sre suprs teat Snciv!.«:‘ :e‘ ; .
79 Agura, 44T US st 110, - X
B 473 US 667 G888 .
8l Id st on2
82 Id st TUY {Stevens, J., dusenting). See also ud. L .3».8 .Z!L‘: ._ uF!aE‘»
Justice Marshail wrote ,
B ._ would return o the vriginal theory and v.cﬂ‘o of g&w and resssert :S a:.«
"ol the prosecutur W dusclose il evidenoe, i1n hus files :S. ESE "n-!w‘
“No v.cooc:r: can kn
conadered (svurable to Lthe delendant’s case.
trial whether such evidence will be of consequence at’ t.L. the mere ?2 5-.. = .
=:-..= be, huwever, -E_..noo o mandate &.tnrl.t.o.
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From there, in Arizona v. Youngblood ** the Court returned to
the pre-Brady reliance on the good or bad faith of the govern:
ment official as the dispositive factor in determining due process
violations in cases dealing with evidence which is lost or de-
stroyed rather than suppressed.® Admittedly, one may see a dif-
ference in the nature of the evidence withheld in Agurs. and
Brady as opposed to Youngblood,* In the former cases; the exact
significance. of the undisclosed evidence may be ascertained,
whereas in the latter, the value of the lust evidence can never be
divined. Nevertheless, the Court's “bad faith” holding repre-
sented a major theoretical shift away from the objective anslysis
of the evidence. Ei gi its c=s<-._-§__$. nz‘nn..& :5 an?sa
.::. s ability to receive a fair trial. e e

:. is n_.::, that Ee :aau in rro 2:2: nc::

Qazam States v. Presser,® the U:;_ O:.n:; followed muit in il

decision concerning a case where the Brady doctrine and Jencks

. Act provisions came in direct.conflict: The government. mvmvw

" a district court judge's ‘pretrial_order. ..onpw‘m.:u disclosure to_the

defense of all impeachment evidence.which tended 1o~ negate e
guilt. The-Sixth Circuit held that evidence that. was: Exc..v_

_empt from pretrial aia_o-:nowg the Jencks Act, yet aliy n:ﬁ:zc? .

exculpatory under Brady, need. ca_v. e .E.&caua 10: an?sgs:x_ in.-
time for use at trial.*

The decision in 3«:2. is an .:a.e.:c: that ?no_.‘n_‘mcmm? s‘:w;)

i.:.:n W give as much or more weight Lo the governnien mm‘.‘aaﬂ

est 1n :c:a_un_c.cs. & statutory cons an_.n:ca a8 they are 1o
fendants’ constitutional interest in v:::n_ disclosure of En:::._

" evidence. The court's holding. a:::._oc with the cos :.n‘:,:‘mn.vm_&h

esty by 8:538.8. :o.:ﬁ__ ..occ.:za 2:.« Ea:.;__ n u&&E n

a.%b!:u m nn.F:ES:n_ :&c:b .:

‘id (rrmphaags | .;... c&‘.:.:w m
B a8 U S 51 (1es8)
e

‘3..
X}
fueding &..?.:.-:S n‘ar!:o in time —i -:2:« 8"use - .:-_

here, metely use ot sl It has been -.-i :.5,—1.57 dustinit nay -nv!-r. w.:mﬂnx:\m
tive justice Irum formalistic juatsce See generally Kelman, ?:::a:::l (¥ ::..t::::. " -

_the Substuntue n:at:c- Law, vu Stan L Rav- 591 (1981) ~ SZr- o=

PO N2 A

wn?.sa‘o of ucceptance in the Court's foresceable future. .

1991 PRESUMED INNOCENT! - 1107

a defendant's lesser n-v-QQ to use tho ovidence effectively at
trial, as indeed it might, is not this delay an infringement of the
defendant’s due process righta? The court thought not, but. ‘this
" conclusion is not inconsistent with the theory that due process
rights must be determined by inquiring whether the undisclosed
ovidence adversely affected the defendant’s ability to receive a
fair trial.

The call for a 3:.:..::0:& right of discovery is compatible
with the holding in Brady but has been seriously undercut by re-
cent Supreme Court and federal circuit court decisions. mg,&
and ita progeny expressed the idea that all evidence nmpcamr‘x_ by
the defense that is material to guilt or vEErEoE is subject to
disclosure by the prosecution. By broadly u&.:::a what consti-
tutes “material” evidence, and by retaining the analysis-that de:
terminations of due process violations should riot be made solely

on the bams of a finding of bad faith; the possibility that the

Court. would recognize a right of open discovery. was clearly
within sight. Beginning with Bagley, that outlook began to
change, and now the -:.c.m.uooga. position appeans Lo ~5<o _:ca

This lack of acceptance by the Court, however, ‘does -not nec -
sarily invalidate the constitutional EEES:: in. favor of form
““criminal dscovery rights. 1t is not difficult to -noov- a.¢8<2.< s
a logical extension of the mwaaw doctrine if one is_ i.:.:a to con-

“cede that virtually sll likely defense_ zésoot no.. a:—n_ic; ‘may,

‘be in some sense material to the issues of aE: or’ cggomr
-Furthermore, the fact that many prosecutors choose to open wra.q
- files Lo opposing counsel raises the n&»_:o:L issue cw “equal’ c_,c.

tection.* Cognizant that the v._-n:no promotes greater efficiency
and is in many cases likely to convince the defendant to enter-a
guilty plea rather than undergo the bn@@&@bmﬁwﬁ_‘!ws: the case
against him is strong, some prosecutors o:&cls the use of defense
discovery.” But should it be left to the <§.o- of prosecutorial
discretion to determine which ao_.oznus.b are to. be afforded this
“right and which are not? As Justice Bypunan noted, fundamental -
notions of fairhess dictate .that the opportunity for discovery

._:ccE be .:.&:ca to all n:BSL aa?-ﬁgt. .5« Eun :68 tro

88 lrennan, supra note 1, at 282, .n..&:.e. :.vi [Ty uq ;-m Wu@ B
89 ‘I'he very fact that prusecutorns su often assent Fv-:‘_ a‘ﬂioQ “should Vc t per-
suasive rebuttal of the argument that such discksurs undermines :l l?n?b:L .‘::- of

" eamunal proceedings. See supra teat .noeﬂv!.‘:‘ note 5.
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receive this benefit by chance.*

IV Seecinc Recommanoamions

Regardless of irorro_m federal courts will ao&gg a ‘ncz.‘....::.
tional right of criminal discovery, it is evident that if discovery is
" 1o be affurded any time soon, it is a tauk for the legislature. Con-

gress should heed the experience of states, such as New Jersey,

. that permit open discovery for criminal no_.osa_.::.w.:@.:n con-

"w Bieanan, suprs note 1, ot 282, Traynor, wupra nole 37, ot 237 “Even the ot {air
minded pesrcutor sl an advicate and hence wnot ideally suited Lo delermine when a
legal prosess shuould be mads o vsilable Lo & defendant and whan not Such deteiminations
sre {raghted with rak, evea wheo they rest on moust plausible grounds.” Id -
V1. Cabluenia wan smong the (irst of several states to aliow brusd cnminal discuvery
nghts, buth Ly statuie and cowrt decisons. Traynue, spra nole 37, st 243 46 New Jersey
hes adupied libecal discuvery rules of state enminal procedurs States that 7!2.&3._.&
such practices have not desmaed it Peceseary o go back W their uld, restrictive ways As

* Justice Brennan ‘argued more than a zf.,,b-.a.caws 429, we should not “be persusded

that.the uld-hobgublin perjury, F‘:&I&, tassed w th avery suggested-change 1n procedaré

0 make ¢asier the duscuvery of the truth, .:vvﬂm the case againat sniminal discuvery *
Brennan, supre L at 201 State. sxpersincs “has valy sdded strength to that
conclason, © . e Wu oo T o
Now Jorvey Hiles Coverning Crimunal Practucs provide.
313-3 Lecoveiy and Inspection . ‘
(8) Duscuvery by the Defendant. ‘Upon wrilten requsst by the defend t, the
Pproseculing atlomey shall permat delendant W wapect and copy of photograph
any relavant o

.:Y!f.‘l.&t.& .lvld R‘PK‘B.MB,C oblained from or belonging to

huem, - S LR ‘ . i

, (21 tecurda of sat Of confessions; signed o uneyned, by the defendant or
Cupeee thereul, and a a y of any.ad of declaratiuna againat penal
interssl made by the delendans. that are koown Lo (he Pruseculion biut pot

6) buvhs, pepers, ducuments, or copies thereu!, or tangible obyecta, busldings or
. places nhich are within the pussession, Custudy o cuntrol of ‘the State,
17)- nanies and addresses of ARy persuna whoom the prusscuting: astorney bnows Lo -
have relevant evsdence or t0fut mation including o designation by the Prusecuting
" stlurney as 1 which of those bersona he may call & wilnessrs, |~ -
(8} tecurde of Statements, signed or unaygned, by such persis i by vudifend.
ants which are within the Pusasssion, gr&ki contrvl.of b.ou.‘.‘.wlmm‘—,..w:-w!‘ri. -7
tey and sny relevant tocoed of prot oavichion of suh persons, T
9) police teports which are withun the possession, custody; or contielzuf* ke
Prusecuting sttueney, - R - - S R Lo
110} warranta, which have been, completely o-nq,‘_.‘w..‘-imw.“:w dv-w.mm-w!:..::.—i:ww
sng them wduding the ol(rdaviis, Wanacnpt or summaty 6l dny vral teastumuony,
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cerns that gave rise to the enactment of the Joncks Act on the
federal level huve not been borne out in the state courts. By stud-
ying the positive consequences of such state court discoyery pro-
visions, both the federal government and courts can better evalu-
ate tho usefulness and validity of the Jencks Act and other
restrictions on discovery. We offer the following
recommendations: -

1. Repeal or modify n.,a‘ Joncks Act

The Jencks Act is a powerful enemy of &SQBQ in H&w_”-,_
criminal prosecutions. It reflects an overly u~owa vc..n%d,_-va:‘. -
advantages all defendants for the sake of lrying to prevent the

. return and inventory; ‘ ) S
. 11} names and addresses of ssch person whoe the prosecuting atiormey .mtﬂﬁ. i
W call W trial aa an espert witness, his Qualifications, the Ev%.hﬂ matler on
* which the eapert i eapected to Lestify, & copy ol the repont, wany. of-such B
" eapert withess, of if BO report 1w preparsd, a-statement of the facis and opintons
W which the expert is sxpecied 1o tasufy and a summary of the grounds lus sach
opinion Il thue information » requested and not Jumushed, the expert witnees )
may, upun application by the defendant, be barred from lesufying ot trral )
Rutss Goveaning tua Counts or Tua Srats or Naw Jansay (1991) N
New Jorsey s broad dwcuvery rules cut both ways if a&gtng.aww. .WW&
3.13-ts). the State w-entitled to-much pretrial information undsr F1I(b). Thess peovi-
awns, unlike the federsl rules, are cunaustent mith prnciples of fairness, and-st lesst_pro-
vide defendants with the chows of either discovering and being subject o &wﬁ!.«w:&.
being immune from disclosure but nut gaining Lhe bsnelit of learnuryg F. v?l.%::om.
The cvires ing discovery ruls provides . . . . -
o by cfc:”..”.w the State. A_delendant whe sseks discovery shall pefmit -r- .
"Hiate o inspect and copy or phologrsph ) : )
(1) resulte Ev“ve:?i physical or mental s3aminations and,of sciantific tesls of _
. e1periments made 1n connection with the matiar o copiss thereof, which are -

, ) A ’
within the pusssssion, custody ur coatrul of delense_counesl, r
(2) any relevast bouha, papery, documents or g.i'be],wn. —!.E:.‘-.‘“M
ploces ur cupies thereol, which are with the pose va, tody or ,
defense cuunael, : - o e
(3) the names and addressss of thoss p v known 10 defsnd nt !vciqf may \
call as wilnessss al trial and thewr written statemaenis, if any, including B_I!v.. 4
tenda repurting of swnmariung their oral statsments, - ule

-7 (4) wnitten stetements, | any, including any memoranda Teporting o EBB-;-yJ
“- "ing the ural statements, ‘mads by any. 1.?1&8.5. State B.w.v,:l n. 7
" witiess atl trial, . . U
{b) names and addresses of sach person whom the, defense sxpects 1o call-ts wrial. -
8 an e1pert witness, his qualifications, the subject matter on which the sxpert b *,
s1pected 1o testily and a copy of the report, If any, of such expert witness, ar u. |
RO reputt w prepared, a statement of the (acta and opinioos 1o which the expert -
» sipecied o tealify and o summary of the grousds (or sech %e.i..mm If thus ‘1.
. infurmation s tequssted and not furnahed the sxpwrt g.i%s m,
" the prusecutor, be barred from testifying et dewal, - oo iE oo
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potential misconduct of a few. Denying all defendants access to-

pretrial statements made by government i::a!.ou ~our of the fear

that some will use such E?zwpco: wrongfully can be likened to
outlawing the institution of bail on the theory that some of those
arrested might commit ::52 -crimes.*® Such fears | y may indeed be

well-founded in specific n..‘ncB-F:no.r _and in such cases, as in

rare instances when bail is _not. granted, judges should have-the

authority to impose particular. restrictions _on_discovery. Other-

rm onnnv:cs.

wise, ccn: a§c<o_.< -:ocE vo the fule, not

L
i
[
ﬂb
B
‘ i
1A
sh,

va 35.&

Drafters of n&n;_ n:&::: &wﬂ@ﬁ@ E_au‘.:oc_a _Ecvp the
approach taken by the American Bar Association's mtzan:.? Re-
lating to Discovery and Procedure. Before Trial.** A E.ns.r:c.:g..
of states have implemented all of - most of the ABA Standards,
which udvocate broad n:_noﬁi:v cSﬁob- ::.Enr vo:u _nm:._n.
:c: !E ...ccz. 2_:&-. : e

 The federal government. Bffiﬁu?ﬁ&;vﬁag to-show
. cause for :E.::u u—.n_oac_.a L

_..,oq discovery rules to work’ _.-:._w. E& o.,mn.e::v,. the burden
:E... be placed on the _prosecution-tomake-a prima facie-s Fpi:i.‘

"that disclosure should be restricted in specific instances. Absent

such a showing, na?_:aost -?EE VPEE.:& 2:,? u:a 88226,
a.cﬁ.o..:no c». -: relevi

< nczor:u_oz

c_%c<u.€ isa E.m..:_ u:a basic ::..:.umar.:m a..;:aa in civil liti-

gation; it would play a similar role if it-were Emc;mma -by the

federal courts in criminal - v:r.'&a.:nu. To t..c<_au for full disclo-

R e,

sure in 2<; Bn:a:. vc- not in Q::::: cades 135& cqcve_.i

R 7] =:.==!. .:tsa nute- _ ot ncu
"93 AHA STakvasve fun ﬁlx.:l. ucq::. c.!é:Q anyd = —:cnl::. F?.a Ti_

(Supp 1986) See-also ¥ Miuga, supre nole 10, at .:: -

Y4 F Muren, supra nota 10, st 731, T L :
"85 In advinating brosdeced” dis Gvery- tights, ﬂ- ,-.‘ﬁ..t—u-::?::- :S. — ._..
fendants bLe -:::_q& all traditnal civil discuviry procedures, such os the
i ::.:.ior.a.n- W -take depumitions Hather, vur propusat s simply
nn.a.l!.t L graniad accées Lo Uhe inaterials discussed 10 ::- LU

stulity W sud
that cuminal

»
H

I
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concerns over liberty interests. A a..?:ar.i. is oE...:nnw 8\-8 ap-.
prised of the evidence against him or her, if ‘a fair :_H-._._-,“S,vo
accorded that defendant. The lack or latences of disclosure
defoats that purpose and renders a trial unfair. This imbalance

will be corrected only by reversing the underlying p esumplions
and thus changing discovery rules to allow criminal defendants
wufficient access to evidence. Only then will we fulfill the _:..:2.
ple that ciminal ao..oungt are Eo-Euoa 5:82: until proven

guilty. : T
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter,; Reporter
RE: Additional Materials on Rule 32 Amendments.
DATE: October 2, 1992

Enclosed are additional items which should be added to
your agenda books at TAB II-C-6 (Proposal to Amend Rule 32).
The first item is a Draft Committee Note for the proposed rule
changes. Please note that this draft corresponds to the new
subdivision numbers, etc. in Judge Hodges® second draft (Aug.
4, 1992).

The second item is a copy of the Model Local Rule for
Guideline Sentencing (1987), which served as the model for
several provisions in Judge Hodges® draft. I will bring a
copy of the Committee Report, which accompanied that model
rule, to the meeting.

There will be no further updated drafts of Rule 32 itself
before the meeting; Judge Hodges! second draft, with
handwritten notations, will be the working draft at the
Seattle meeting.

CHAIRMEN OF ADVISORY COMMITTEES
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Draft Committee HNote

Rule 32
Cy/ 10-1-92

DRAFT
COMMITTEE NOTE

The amendments to Rule 32 are intended to accomplish
three primary objectives. First, the amendments incorporate
elements of a "Model Local Rule for Guideline Sentencing"
which was proposed by the Judicial Conference Committee on
Probation Administration in 1987. That model rule, and the
accompanying report, were prepared to assist trial judges in
implementing guideline sentencing mandated by the Sentencing
Reform Act of 1984, See Committee on the Admin. of the
Probation Sys., Judicial Conference of the U.S., Recommended
Proceduresg for Guideline Sentencing and Commentary: Model
Local Rule for Guideline Sentencing, Reprinted in T.
Hutchinson & D. Yellen, Federal Sentencing Law and Practice,
app. 8, at 431 (15989). It was anticipated that sentencing
hearings would become more complex due to the new fact
finding requirements imposed by guideline sentencing
methodology. See U.S.S5.6G. § 6Al1.2. Accordingly, the model
rule focused on preparation of the presentencing report as a
means of identifying and narrowing the issues to be decided
at the sentencing hearing.

C:j Second, the amendments include for the first time a
limited provision for victim allocution. The amendments
provide for both diclosure of a portion of the presentence
report to certain victims and the right of those victims,
after giving appropriate notice, to be heard during the
sentencing hearing.

Third, in the process of incorporating the two
foregoing elements, the rule wvas reorganized. Over time,
numerous amendments to the rule had created a sort of hodge
podge; the amendments represent an attempt to reflect an
appropriate sequential order in the sentencing procedures.

Subdivision (a) includes =several changes. First,
instead of the more generalized requirement that the
sentence be imposed "without unnecessary delay;" the rule
novw contains a 9@-day provision. The purpose of the 9@-day
time period is to provide a sufficient overall window of
time for the probation officer to complete and disclose to
the parties the presentence report, for the submission of
objections by the parties, and for resolution of those
objections, if possible, by the probation officer before the
sentencing hearing, and for a report to the court concerning
unresolved objections so that the court can prepare for the
S~ hearing in an orderly way. Under the rule, however, the
N sentencing judge may either shorten or extend that time for

good cause. Tttt o
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Language in (a)(1l) referring to the court’s disclosure
to the parties of the probation cfficer’s determination of
the sentencing classifications and sentencing guideline
range was deleted as being redundant to a similiar provision
in (c)(3) concerning preparation of the presentence report.
Likewise, the reference in (a)(l) to the ability of the
parties to comment on the probation officer’s determination
has been deleted; that matter is covered in (a){(1l)(A) and
(a)(1)(D).

The amendment to subdivision (a)(1)(A) now includes a
specific reference to the process of resolution of disputes
wvhich have not been resolved before the sentencing hearing.
The process of resolving disputes about the contents of the
presentence report are also explicitly addressed in

subdivision (c)(4).

The final change to subdivision (a) rests in (a)(1)(E)
which now provides certain victims the opportunity to
address the court perscnally.

Subdivision (c), which addresses the presentence
investigation, has been modified in several respects.
First, subdivision (c)(2) is a new provision which provides
that, on request, defense counsel is entitled to be present
at any interview of the defendant conducted by the probation
officer. Although the courts have not held that presentence
interviews are a critical stage of the trial for purposes of
the Sixth Amendment right to counsel, the amendment reflects
case law which has indicated that requests for counsel to be
present should be honored. See, e.qg., United States v.
Herrera-Figureroa, 918 F.2d 1430, ____ (9th Cir. 1990)(court
relied on its supervisory pover to hold that probation
officers must honor request for counsel’s presence); United
States v. Tisdale, 532 F.2d 334, ____ (&th Cir. 1992)(court
agreed with rule requiring probation officers to honor
defendant’s request for attorney or request from attorney
not to intervievw defendant in absence of counsel). The
Committee believes that permitting counsel to be present
during such interviews may avoid unnecessary
misunderstandings between the probation officer and the
defendant.

Subdivision {(c)(4), formerly (c)(3), includes several
changes which recognize the key role the presentence report
is playing under guideline sentencing. The major thrust of
these changes is to address the problem of resolving
objections by the parties to the probation officer’s
presentence report. Subdivision (c)(4)(A) now provides that
the probation officer must present the presentence -report to
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Rule 32
190-1-92

the parties not later than 50 days before the sentencing
hearing (rather than 10 days before imposition of the
sentence) in order to provide some additional time to the
parties and the probation officer to attempt. to resoclve
objections to the report. There has been no change to the
practice of deleting from the copy of the report given to
the parties certain information specified in (c)4)(A), e.g.,
the probation officer’s final recommendation concerning the
sentence, confidential information, or other information
vhich might result in harm to the defendant or other
persons.

New subdivisions (c)(4)(C), (D), and (E) now provide
explicit deadlines and guidance on resolving disputes about
the contents of the presentence report. The amendments are
intended to provide early resolution of such disputes by (1)
requiring the parties to provide the probation officer with
a written list of objections to the report within 2@ days of
receiving the report; (2) permitting the probation officer
to make revisions to the report as deemed appropriate; (3)
requiring the probation officer to submit the report to the
court and the parties not later than 5 days before the
sentencing hearing, noting any unresolved disputes; and (4)
permitting the court to treat the report as being accurate,
except for the parties’ unresclved objetions.

This procedure, which generally mirrors the approach in
the Model Local Rule for Guideline Sentencing, supra, is
intended to maximize judicial economy by providing for more
orderly sentencing hearings while also providing fair
opportunity for both parties to review, object to, and
comment upon, the probation officer’s report in advance of
the sentencing hearing. Under the amendment, the parties
would still be free to comment on the presentence report,
and in the discretion of the court, to introduce evidence
concerning their objections to the report.

Subdivision (d) is a new provision which addresses the
issue of victim allocution at sentencing. The right is
limited, however, to victims of sexual abuse or physical
violence. Under the amendment, the the [probation
officerllattorney for the governmentl will (1) notify
eligible victims of the time and place of the sentencing
hearing, (2) provide a copy of the portions of the
presentence report which address the impact of the crime on
the victim, and provide a statement concerning the victim’s
right to testify at the sentencing hearing. The right to
appear is not automatic, howvever. The victim must request
an opporunity to be heard at least 10 days before the
hearing. The court may place reasonable limitations on the
taking of such testimony, =such as time limits and -scope of
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the testimony. The amendment represents a balance between
the legitimate interest of the victim in an appropriate
sentence and the requirements of determinate sentencing.
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MODEL LOCAL RULE
FOR GUIDELINE SENTENCING

(a) Not less than 20 days prior to the date set for
sentencing, the probation officer shall disclose the
presentence investigation report to the defendant and to
counsel for the defendant and the Government. Within 10
days thereafter, counsel shall communicate to the
probation officer any objections they may have as to any
material information, sentencing classifications,
sentencing guideline ranges, and policy statements
contained in or omitted from the report. Such

communication may be oral or written, but the probation
officer may require that any oral objection be promptiy

confirmed in writing.

(b) After receiving counsel’s objections, the
probation officer shall conduct any further investigation
and make any revisions to the presentence report that may
be nécessary. The officer mday require counsel for both
parties to méet with the officer to discuss unresolved
factual and légal issues.

(c) Prior to thée date of the sentencing hearing,
thé probation officer &hall eubmit the presentence report
to thé seénterncing judge. The téport shall be accompanied
by ah addéndust sétting forth any objections counsel may
have made that have tot been resolved, together with the
officer’s confiehts théreon. The probation officer shall
certify that the conténts of the report, including any
revigions thereof, havée béén disclosed to the defendant

and to counsel for thé deféndant and the Government, that

" thé content of the éddéndgm has been communicated to

~counsél, and that thé addendum fairly states any

reémaining objéctions.
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(d) Except with regard to any objection made under
subdivision (a) that has not been resolved, the report of
the presentence investigation may be accepted by the
court as accurate. The court, however, for good cause
shown, may allow a new objection to be raised at any time

before the imposition of sentence. In resolving disputed

issues of fact, the court may consider any reliable
information presented by the probation officer, the
defendant, or the Government.

(e) The times set forth in this rule may be
modified by the court for good cause shown, except that
the 10-day period set forth in subsection (a) may be
diminished only with the consent of the defendant.

(f) Nothing in this rule requires the disclosure of
any portions of the presentence report that are not
disclosablé under rule 32 of the Federal Rules of
Criminal Procédure.

(g) Thé presenténce report shall be deemed to have
been disclosed (1) when a copy of the report is
physically delivered, (2) one day after the report’s
availability for ihspection is orally communicated, or
(3) three days aftér & copy of the report or notice of
its availability is mailed.







MEMO TO: Advisory Committee on Criminal Rules -

FROM: Dave Schlueter, Reporter
ﬂRE: * ' 'Rule 32, Proposed Amendments
DATE: . September 3, 1992

o,

»Aﬁtéched are various materials relating to the proposed
amendments to Rule 32 circulated by Judge Hodges:

1. Memo from Judge Hodges to Dave Schlueter,
listing suggested issues to be addressed by
Committee; BRI - B

2. Revised "Second Draft" (8-4-92) of Rule 32 with
hand written notations and interlineations based
on comments from members of Committee; -

3. - Timetable chart demonstrating possible 60-day and
90-day periods;

4;LJ August“5, 1992 Meho frbm;Judge'quges to Committee
(w/clean copy of Second Draft); . . : '

5. Letter from Mr. Ed Marek noti%g‘éuggesfédwchanggs

((c) (4) (G)) to Judge Hodges’ second draft;

6. Letter’ from 'Judge Hodges to Mr. Eldridge (Judicial
. Lenter) re study of implementation of model local-

rule;

7. Letter from Mr. Eldridge to Judge Hodges and Judge
Broderick re Judicial Center Study on .
" implementation ‘of model local rule; and -

8. Copy of existing Advisory Committee Notes on prior
amendments to Rule 32.

Judge Hodges is currently working a draft of the Advisory
Committee Note which would accompany the amendments and I am
working on incorporating - all of the handwritten changes,
etc. into a typewritten draft. Finally, the Judicial Center
is finishing its report on the implementation of the Model
Local Rule. Hopefully, all . of these materials can. be sent
to you well in advance of the meeting, so that they too can
be included in your agenda books for the Seattle meeting.

Tl s
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TO: Professor :Da\\i‘eﬂS‘chl"uﬁetcrw

FROM: | Mm. Terrell Hodocs WQH’

1 < -

RE: Proposcd révision of RuTe 37 F RCR. P

. “
. o :

P! i PN
v

In accordance with the procedure suggested in my mcmorandum of Augusl 5, 1992 to

the members-of the Committee distributing a’ second draft of a proposcd revision of Rule 32,

1 have received a number of suggestions from several- members of the Committee. Each of :
those suogcsnons (at least ] think I have captured all of them) are reflected by the hand written (\‘
notations "or interlineations _on th ‘enclosed copy of -the second draft. , In addition, 1 am ‘
enclosing (1) a time table’ \xhuh may be helpful to the Committee in dcudmg whether 60 days
(as provided in-the second-draft) or some larger number of days-should be allowed for the
completion of the, presentence procedures; ‘and (2) 'substitute language rccommcndgd by Ed

Marek for subsection (¢)(4)(G) - - thxs is the matenial at page 11.

" Proceeding sequentially” throunh he Rule the follomng is a Ilst of. 1hc various decisions ‘
the Committee will have to make mlh rLspwt to. the modxﬁcahons that- ha\e been proposed.

Decisions for Committee .~ .0 Gae a8 muE S

1. Timetable (60 to 90 days).

S

“3 ‘Prescnce of counse] at probahon ofﬁcer $ presentcnce mtcmcu of
C ?idefendam T O T - ’
4. ,"‘Tr’catmém ‘o’f . “senterice * récomméndation ‘and - ‘confidential -
L ffinfor'ﬁm«{ion.‘ RS » .y ‘ T
5. Probation officer’s authority to require presence of counscl and ‘
" defendant-at confcrgnc; Lo ‘ o (-\\

6. Adding grounds of objcclions to addendum..




N Prohssor Dave. Schlueter ‘
o Pagt, : : :
it

o August 31 1992

[
M

7. . Victim notiﬁcation - - United States Auomcy or probation ofﬁcer’?

8. Narrowing of victim class to victims of sex abuse and violent
cnmes. :

9. Restncnon of. ncum allocuuon 1o mdmdua] v1cums (i.e., not

‘corporations and not 1hrough counsel).
10.  Extension of Ru]e 26.2 1o victims who give allocution?> -

-May [ suggest that these enclosures; Ioocther with this memo, be placed in the agenda
book you are prSLntl) prgpdrmc’. i

enclosures

\%W’ |




Second Draft L
Augus( ‘4, 1992 1. ‘;;i fm\

Rule 32. Sentence and Judgmént | | | le

TR

(@) SENTENCE.

" (1) Imposition of Sentence. When a presentence investigation and report is

entence shall be irnpbsed w&em—umeeﬁsefy
% . : ' ‘ _uﬁw\_ L Cordmann
detay; at the end of\\.bo\ days from the finding of guilt, but the court mayAgg_v_@m;ng

.+ sentencing hearing for good C‘ause.;)r when there is a factof important:to the sentencing

.ﬁwwa%’» uwrdhkom  determination that is not then capable of being resolved, postpone the imposition of
The “braekds ' -

sentence for a reasonable time until the factor is capable of being resolved.§ Priesto-the

relating—to—the-apprepriate—sentenee: Before impoéing sentence, the court shall else--

(A) determine that the defendant and defendant’s counsel have had the

opportunity to read and discuss the presentence investigation report made

‘ ’ . 4 . .
available pursuant to subdivision (©)@)(A) or summary thereof made available

! . .
‘ . . N [ e ‘ A




(w:;

o - - A% ‘
pursuant to subdivision (c)(3)(F); and resolve any remaining disputes pursuant

4. F

L sub-division ©)BIE);

(B) afford counsel for the defendant an opportunity to speak on behalf

- of xhe defendant; and

(C) address the defendant personally and determine if the defendant
wishes to make a statement and to present any information in mitigation of the
sentences;

(D) Kfford the attorney for the Government an equivalent opportunity

to speak to the court;_and -

(E) /A/fford any/‘hmwctim or_victims who have made a timely
(d)(2)

request pursuant 1o subdivision/\W%fB) an opportunity to speak 1o the court,

Upon a motion that is jointly filed by the defendant and by the attorney for the
Government, the court may hear in camera such a statement by the defendant, counsel

for the defendant, or the attorney for the Government.

(2) Notification of Riﬁghz T\oﬂAppeaI. ~After imposing sentence in a case which

has ébﬁe‘to Fri‘al on: a‘plea of not guilgy, the court shall advise the defendant of the

- defendant’s right to aéped,~'including any right to appeal the sentence, and of the right
of a pe‘r‘s‘c‘)‘n who is unable to pay the cost qf an appeal to apply for lggye to appeal in

’ forr;ma pauperis. ﬂére shall be; no duty on the court to;a\dyise“the defepda{x; of any right

of appeal after sentence is imposed following a plea of guilty or nolo contendere, except

'




b thatklhecoun shall advise the ‘defena\‘a‘jﬁ‘tiof alny‘,‘iight toappeal the sentence. 'If the

defendant so requests, the clerk of the court shall prepare and file forthwith a notice of

PR I

" appéal Gn behalf of the defendant.
(b) JUDGMENT.

M n General. A judg\m'ent‘lio‘f’ conuctnonshallset forth the plea, the verdict or

- findings, and the adjudication and sentence. If the defendant is found not guilty or for

any other reason is entijtled to be discharged, judgment shall be edtered accordingly. The
jﬁdgﬁﬁe\m shall be signed by the judge and entered by the clerk.
(2) Criminal Forfeiture. Whe:n a'verdict contiaihsw a finding of property subject
" to 4 criminal forfeiture, the juagjmén‘t“‘ofkc’rimina‘l forfeiture shall authorize the Attorney
- General 10 seize the interes;: or ﬁrépe“ny subject 1o forfeinire,)“ﬁxing‘ such terms and
" conditions as the court shall deem proper.

(©) PRESENTENCE INVESTIGATION.

(1) When Made. A-probation-officershall-make-a-presentenceinvestigation-and

%
k1

uUnless the court finds that there
is in the record information sufficient to enable the meaningful exercise of sentencing

‘ a"x;thf)ri‘ty“pnrsyuém to 18 U.S.C. 3553, and the court explains this ﬁ‘ndihgﬂc‘m the record-,

‘10 lhe court before the xmposmon Qf sentence

o (z)ﬂw 0 Canmadd d«pn/u?um) 7%c0&74/m’m1‘a/

O‘
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+ Except with the written consent of the’defendant, the report shall not be

Cm\ | |
o ' - ,

submitted 10 the éouri or its contents disclosed to anyone unless the defendant has pleaded

1‘{}‘11‘ e .
e ‘ guilty or nolo contendere or has been found guilty.

: ‘: ( 3) /{2)' Report. The fjcpon of the presentence investigation shall contain—

(A) i‘nfprmation abouAt the history and characteristics of the defendant,

b

including prior criminal record, if any, financial condition, and any circumstances

affecting the defendant's behévio\r that may be helpful in imposing sentence or

ol
1

in the correctional treatment of the defendant:

- w ’

(B) ﬁe classification of the offense and of the defendant under the

categories established by the Sentencing Commission pursuant to section 994(a)

{V of title«‘28,mthat theaprobatic‘)n officer bgligves to be alpplica‘ble to the defendant's
3 ‘cv’,ase;t‘hg \ki‘n\ds of sxeﬁ’tence apd the«ser}tgncing range suggested for such a
; | S ﬁ categdr)j of offense committed by such a category of defendant as set forth in
f | the gu1delmes iésued by the Senlencir:gucvommission pu‘rs\uam to ‘2/8 U.S.C.

'y 3 o . . }? Sty N : '
j‘t ‘ ﬁ \994(3)(1); and an explanation by the prpbatiqn officer of any factors that may"
B A P e BT :
} o ‘ | | \jindicafé that a 'semen:cewof a diﬁergnt kind or o‘f a dif{grent lengxh)xfromkbr‘)é”
‘ , ’ , within the applicable guideli‘ne ’wox.’\ld\ be‘ more appropriate under all' the

o - ' o (C) gn)%pexftir?ent pohcy smtemépt |ssued by thex S‘g;nencing Commissio*n’ -
_\ }l e © pursuant 10 28 US.C.94@@;
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( 4) | (}5 Dzisclos'u\rﬂe ar;d Resolurib'n bf ‘Di\sprures.

e

" (D) verified information stated in'a nonargumentative style containing an

4 i
;l’, i N o B u.
cost to, any mdw:dua] agamst whom the offense has been commmed
A Beo ARG Y vogto b ST

) unless the count orders olhermse mforrnauon concernmg the nature

and extent of nonpri‘son programs and resources available for the defendant; and

" "'(F) such other information as may be l'e‘fl“i'éd by the court.

(A) AHeas{—%O—éays—beRxem&esmgmee— Not less than }{da\ﬁ

. I S . i
‘% % AN ]

hefore the semencmg hearmg unless thlS minimum period is waived by the

Lo

‘Vdefendam, the eetm [;rbbétion o%ﬂéér shajl provid; the defendant, ead the

s kS
sty i

defendant’s counsel and the attorney for the Government, with a copy of the

) report of the presemence mvesngatxon mcludm%anv report and recommendation

| recultmg fmm a studv ordered by lhe court pursuant (o 18 U.S.C. 3552(). 5

b

Tu..u.uL g el (c)U) ond.
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apype’ (C) A Within Wdavs M&ﬁs;— the parties shall communicate in writing
;13 Sk — . " : . | ] )
1; } M - 13 . "
i .. lo the probation officer and to each other any objections either may have as to

| i a Yo ' PO . e o TS

I o - any material information, sentencing classifications, sentencing guideline ranges,

| ‘ and policy statements contained in or omitted from the report of the presentence
(
‘T‘ ‘ o . investigation. After receiving any such objections the probation officer may
o . conduct any further investigation and make any revisions 1o the presentence
i : o :
¥ report that the probation officer deems ropriate,fand may requir
I ’ - S e

m ... .. .defendant, the defendant’s counsel and the attorney for the Government to meet

3 e : . :
»m z&"\“”c ‘s .. with the probation officer to discuss unresolved factual_and legal issues, '
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T the addendumm,: shall béA’ﬂ‘:'fnished:b‘v“thé’nrobation‘"ofﬂcc“r“’at&he same-time 10 th:e‘: o

o

+ - defendant, the-defendant’s’ counsel and the attorney for the Government,

not been resolved, the report of the preséntence investigation may be accepted

D7l noco.r U by-the courtias accurate,” For good causé ‘shown, the court may allow a new -
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Switwghall determine the unresolved-objections to the presentence report, if any, and

introduce testimony or . - . O

may, in the discretion of urt, permi arti
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other evidence ggtnggming sg;‘hfgbim) ions, [T}he court shall, as to each matter

" controverted, make (i) a finding as to the alle’gation‘, or (i) a determination that

no such finding is necessary because the matter controverted will not be taken

_into account in sentencing. A written record of such findings and determinations

S shall be appended to and accompany any copy-of the presentence investigation

report thereafter made available to the Bureau of Prisons.

T A( C;) Q") The court may by local rule or in individual ¢ases direct the probation

-officer, in making disclosure of the presentence report pursuant to subdivision

. ~information so withheld, and upon which the court intends to rely in determining

sentence, shall be summarized for the parties orally or in writing before the

determination of any objections to the presentence report pursuant to subdivision




(1) ,(A’S At the time 3 copy of the report of the presentence investigation is

4
provided to the parties pursuant to subdivision (c)yﬂ)(A)‘Ee attorney for the

(zwmm

%JA}CZL/&'MCL

aao aﬁszed,vdv /S USc /6.

govemmeig unless excused by the court for good cause, shall also provide notice

10 any individual against whom the offense has been commined/.“ The notice shall

%

contain (i) a copy of that part of the report of the presentence investigation

CAaplin. 109 A

prepared pursuant:to subdivision (¢)(2)(D); (ii) the time and place of the

arobis an Gek

sentencing hearing; and (iii) a statement describing the right of such. individual

Y

10 _speak at the sentencing hearing if a request 1o do so is made pursuant 1o

@) ()
subdivision feX4XBY

(2) (BS Subject to_reasonable limitations established by the court, an

A

A The o

individual victim or victims recgiving notice from the attorney for the government

@) Y
pursuant to subdivision e{4¥A) may : hear ntencin
()
hearing pursuant to_subdivision (a)(1)(PT-if such individual, at least 10 days
fore entencing hearing, mak written request to do so.  The request

shall be submitted to the attorney for the government who shall provide copies

to the defendant, the defendant’s counsel and the.probation-officer. Such request

shall contain a summary of the victim’s intended allocution and shall be included

)
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in, ddendum ' presentence [ mi rs

" subdivision ()(3X(C).

ke) : gﬂ) PLEA WITHDRAWAL. If a motion for withdrawal *of\a\pie‘a of guilty or nolo

conteridere is made before séntence is imposed, ‘the court may permit withdrawal of the plea

upon a showing by the defendant l;o"f any fair.and just r‘eés;:)ﬁif Aikahny’llayter‘ time, a plea may be

o i
ey

PN Ve
B T R
A ELT [ A

set aside only on direct appeal or by motion under 28 U.S.C:.§ 2255.

() PRODUCTION OF STATEMENTS AT SENTENCING HEARING.

(1) In General. Rule 26.2 (a) - (d), (f) applies at a sentencing hearing under this rule.

'An_eligible individual victim who is heard under subdivision (d)(2) shall be deemed to be a

witness for purposes of this rule and Rule 26.2,

(2) Sanctions for Failure to Produce Statement. If a party elects not to comply with an

order under Rule 26.2(3)‘ to deliver a statement to the moving party, at semencing‘the court may "

not consider the affidavit or testimony of witness whose statement is withheld.

10
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CG) ) The court may, by loca] rule or by order in'an mdxvrdua] case direct
the prabation officer, in disclosing 'the presentence report in accordance with

fsubdrvxsron (c)(4)(A), 1o withhold. the probanon officer’s. reoommendanon as o

sentence. The court may, only by order in an individual case, direct the

. .iprobauon officer,_.in_ disclosing the prescntence JTeport in, accordance. with
"~ “subdivision" (©)(4)(AY, 10 thhhold (r) sources of mformatmn obtained upon a
promise of confidenUahty, (i) dragnostrc opmrons which, if dxsclosed mrght\ ‘
“seriolisly disrupt'a program of rehdbilitation’ or (lll) ani” othér mformatmn Wthh -
if disclosed, mlght result in harm Pphysical or otherwrse to the defendam or

another person. If. the court mlends to rely upon any»ufactual information''so

withheld in determining sentence, the. court’ shall summarize it for the-parties .

orally or in’ writing before the court determmesr Obj&CUOﬂS to.the presentence
report in accordance with subdrvrsron (c)(4)(F) ‘The summary may be made to
the parties m camera.

I
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‘Timétable '(iri Days) for Acébmplishment

of Presentence Tasks Between Plea or

~“  Finding of Guilt and Imposition of Sentenc

PSR Completed and -
delivered to parties

Period for objections

Period for resolving objections

De‘ikvi‘\'ery of PSR and Addendum to

Court (i.e., number of days .
before sentencing)

70

80

50

35

10

10 -

40

10

15

45

15

15

50

20

15

70 -

80

90
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JOSEPH F. SPANIOL, JR. August 5, 1992 ChAL RLLES
SECRETARY : - WM. TERRELL HODGES
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‘ EDWARD LEAVY
< A BANKRUPTCY RULES .
TO: ALL MEMBERS OF THE CRIMINAL RULES ADVISORY COMMITTEE
RE: ISROPOSED REVISION OF RULE 32, F. R. CR. P.
FROM: WM. TERRELL HODGES

At our April meeting in- Washington we discussed a proposed revision of Rule 32. The
revision was designed to accomplish two prime objectives, and while those objectives
necessitated a significant rewriting and reorganization of the Rule, no substantial changes were L f’\;
effected except for those principal purposes which were: I A

~ I: Incorporation of the essential elements of the Model Local Rule
~disseminated in 1987 by the Probation and Criminal Law Committee providing
for a 60 day period between the finding of guilt and the imposition of sentence
during which the probation officer prepares and discloses the presentence report,
the parties file objections, if any, and the probation officer resolves those
objections. The probation officer then prepares an addendum to the presentence
report enumerating the unresolved objections that the Court must determine at the
sentencing hearing, i.e., the addendum becomes an agenda for the hearing.

2. Provision for victim allocution, a subject being considered by
Congress in several bills filed during recent years. ~

At the conclusion of our discussion of this proposal at our April meeting, it was resolved
that T would prepare a second draft addressing the principal comments or criticisms voiced
during the discussion, and then circulate that draft for further consideration at our meeting in
Seattle this October. Attached is that second draft. As before, it is presented in two formats:
A legislative version with new material underlined and deleted material lined through, and a~
“clean” version representing the way the rule would read if all of the proposed revisions were
adopted. This second draft makes the following changes in relation to the first draft considered

last April: 7 | . | C\f
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1. The provisions of present Rule 32(a)(1)(A) are restored as had been
suggested by Ed Marek. (The Ianguagc was deleted from the first draft because
it seemed redundant to the new matcnal in subsecuan (c)(3)('E)
2.. Lanouace was added to subsecuon (c)(3)(E) remforcmg the
obligation of the Court under subsecuons @)(1)(A), (B) and (C) to permit the
defendant and hxs counsel 1o comment on the- presemencc report.

3. Language was added to-subsection (¢)(3)(F) making it clear that

the Court by local rule or on a case-by-case basis may mr.hhold dlsclosure of the
probation officer’s recommendation concerning the sentence.’

4. Subsections (c)(4)(A) and (B) were changed so as to place the

“burden upon the prosecutor, rather than the probation officer, to notify victims

concerning their possible right to allocution. Languave was also added requiring
notice’ from the victim of his/her intent ito appear and make allocution. A
requirement was also added that any such notice from a victim must contain a

- summary of the intended allocution“(in order to permit advance’ assessmem by

follows.

the parties and the Court concemmg the possxble Guxdehnes 1mpac1 of such
allocution.) s : o Ve ‘

Given the somewhat extensive nature of this material, 1 suggest that we proceed as
‘Please let_me have your comments or_suggestions - - any Dronosed changcs,

additions or deletions - - not later than the close of business on Fndaw Auzust 28.

then collate your-individual responses and reflect thém by interlineation or margmal notation
~on copies of the enclosed drafts which will then be included in your agenda books and
* distributed. in September well in advance of the Seattle meeting. This should give everyone a
opportunity to review the proposal, including the suggestions of other: members. prior
to the ‘meeting thereby enhancing Lhe prospects of a vote on a final draft.in October

double

| Venclosures ‘ :
\ Honorable Robert E. Keeton -
‘Mr. William R. Wilson . ‘

I will ook forward to se;emg all of you in Seattle.

Professor David A. Schlueter -
Mr. Dand N Adair, Jr
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ordgrcd pursuint (o° subdwmon (c)(l)usemence shall be xmposed W'}Q%Oﬁi—-aﬁﬂee&ie&fy
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‘ét‘kﬂr— at the end of 60 da\,s from Lhe f'ndmg gf guilt, but the court may ggvangg the

- o K - 'v - , e . e
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<mrenung hearmﬂ for good cause. or v.hen t.here is a factor important‘to the semencmg

determination that is fot then cap;itile‘o}'f"being resolved, postpone the imposition of

el ot

relatingto—the-appropriste-sentende: Before imposing sentence, the court shall akso—

" (A) 'geterrfiine that the defendant and defendant’s counsel have had the

opportunity to read and discuss the presentence investigation report made

[ B b

available pursuant to subdivision (©)(3)(A) or summary ;h'eréof jrﬁﬁd@eiava‘iiabie

O



' ibd’r'sua"rit 10 Subdi\3§5ibn'(¢)(3)(_r_?l; ‘and resolve any remaining disputes pursuant

© =% o sub-division ©B)E);

(B) afford counsel »f‘or the defendant an o‘pﬁbnuhity to speak on behalf
of the defendant; and
< ata'dr'esslt‘l"ie ’de\féndé\n"‘t»;‘)ersohall/y and del;armine if the defendant
" wishes to make a stat)eme'nt and to present any information in mitigation of the
‘sentences)”
(D) Afford the at{drney fbr the Government an equivalent opportunity

to speak to the court:_and

(E) Afford any individual victim or victims who have made a timely

"request pursuant to subdivision (c)(4)(B) an opportunity to speak 10 the court,
Upon a motion that is jointly filed by the defendant and by the attorney for the

Government, the court may hear in camera such a statement by the defendant, counsel

"o - for the defendant, or the attorney for the Government.

" (2) Notification of Right To Appeal. After impbsing sentence in a case which

has gone to trial on a plea of not guilty, the court shall advisc the defendant of the
" defendant’s right to appeal, including any right to appeal the sentenice, and of the right

“ "of & person who is unable to pa);‘th’e‘cds\tr‘df an éppéal to apply for leave to appeal in

forma pauperis. There shall beﬂinézd“uty on the deﬂ‘tc; advise the defendant of any right

" of appeal after sentence is imposed following a plea of guilty or nolo contendere, except



that the court shall advise the defendant of any right to appeal the sentence. If the
defendant so requests, the clerk of the court shall prepare and file forthwith a notice of
appeal on behalf of the defendant.

(b) JUDGMENT.

(1) In General. A judgment of conviction shall set forth the plea, the verdict or
findings, and the adjudication and sentence. If the defendant is found not guilty or for
any other reason is entitled to be discharged, judgment shall be entered accordingly. The
Judgment shall be signed by the judge and entered by the clerk.

(2) Criminal Forfeiture. When a verdict contains a finding of property subject
to a criminal forfeiture, the judgment of criminal forfeiture shall authorize the Attorney
General to seize the interest or property subject to forfeiture, fixing such terms and
conditions as the court shall deem proper.

{c) PRESENTENCE INVESTIGATION.

(1) When Made. A-prebationofficershall-makea-presentenceinvestigation-and
‘WHM“R"‘M“W%WHQM%S the court finds that there

is in the record information sufficient to enable the meaningful exercise of sentencing
authority pursuant to 18 U.S.C. 3553, and the court explains this finding on the record-,

the court shall direct the probation officer to make a presentence investigation and report

1o the court before the imposition of sentence.




Except ;\'ilh the written consent of the defendant, ‘the report shall not be

- submitted.to the court or its contents disclosed to anyone unless the defendant has pleaded

- guilty or nolo contendere or has been found guilty.

- ) Bépogz. The report of Lh; presentence investigation s;hall coﬁtain-—

(A) infomatipp gbogf the history and cha;racterisxics of the defendant,
incl?di?g P{?Of vcrimvikrizil"regq'rd, ifaéy, f'mancxal condition, and any circumstances
affecting the défendam{s behaviqr fhat@ may be helpful in imposing sentence or
A :i’r:Lhe gorrg%{ional treatment of the qefendam;k

{B) Tj1§ ‘cla”ssiﬁcat’ion of me'v‘offeme z\md“ ofrghe q:fendant under the
icaxegori&e‘s estapli§héd by the qutencidng Commission' pursuan't 1o section 994(a)
of tixl/g ﬂ28‘, :‘trr“xat the \p;obati.on ofﬁcer believes to be applicable to the defendam'§
fmcasé;. the" k}inds‘of’s‘efnen;; and the r,s;nnte.pci‘nAg range suggested for such a
... category of c‘ggffenhse commiqfad' by such‘ a ca{egéry of defendant as set forth in
- th “ggideﬁlﬁines issued by the Sentencing Commission pursuant to 28 U.S.C.
» 9971(3)(1()“;»;1@ an exp}etqatiorg by the probation officer of any factors that may
7;;‘inc_i’i‘c‘a’t\ey that a \sentepc‘é of a differegt kind or of a different length from one
v.xthm gheuapbliéablr? guide}ine wyoulyd}ﬂ‘be‘,more ~5ppropriate under all the
circqmstgn?gs;

- (C) any pe{tinen; policy su;temém issued by the Sentencing Cor’nmis(sion

. pursuant to 28 U.S.C. 994(a)(2); .



(D) verified information stated in a nohargumentative style containing an
AT N T S S PR S o : C T T
" assessment of the finaricial, social, psychological, and medical impact upon, and
cost to, any individual dgainst whom the offense has been committed:
“reti 1 (E) unless the court orders otherwise, information concerning the nature
% "and extent of nonprison prograriis and resources available for the defendant; and

e v (F) such other information as may be required by the court.

" (3) Disclosure and Reésolution of Dispares.

{(A) Not less than 25 days

" i"before the Sentencing hearing, unless this minimum period is waived by the

~r 17 défenddnt, the -eour probation officer shall ‘provide the ‘defendant, and the

" "defendant’s counsel and the attorney for the Government, with a copy of the

' reportof the présentence investigation, including any report and recommendation

e Tesulting from ‘a stady ordered by the ourt pursuant 16 18 U.S.C. 3552(h). 5

saa,
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. (B) Within 10 days thereafter, the parties shall communicate in writing

‘10 ihe,n;obation officer and to each other any objections either may have as 10

- ‘any material information, sentencing classifications, sentencing guideline ranges.

and policy statements.contained in or omitted from the. report of the presentence

investigation. After receiving any such objections_the -probation officer mav

* .conduct any further investigation and make any revisions 10 the presentence

:eport_that the probation officer deems appropriate, and may require the

defendant, the defendant’s counsel and the attorney for the Government to meet

with the probation officer 1o discuss unresolved facmal and legal issues,



T

(C) Not later than 'S days before the ‘sentencing hearing the probation

A :officer shall subrhit the preseritence report (o the court together with an addendum

v

|- fgening forth any unresolved objectionsand 'the probation officer’s comments

.« -zoncerning such objections, "Any revisions made o the presentence report, and

- vy the addendum, shall be furnished by the probation ‘officer at the same time to the

oo oo defendant, the defendant’s counsel and thesattorney for the Government.

~5 s -, £D) Except for any objection made under subdivision (¢)(3)(B) that has

not been resolved, the report of the presentence investigation rhay be accepted

- by the court as accurate. For '200d cause shown, ‘the court may allow a new

. .- Objection-tg be raised. at any time before the imposition of sentence,

.and the attorney for:the government an opportunity to comment on the probation

. ;‘;gpfﬁcer's determination and on other matters relating o the appropriate sentence;

. shall determine the unresolved objections to the presentence report, if any, and

_“may, in the discretion of the court, permit the parties to introduce testimoriy or

O
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other evidence concerning such objections, [TJhe court shall, as to each matter

controverted, make (i) a finding as to the allegation, or (ii) a determination that
no such ﬁnding is necessary because the matter controverted will not be taken
into account in sentencing. A )wrirten‘record of such findings and determinations
shall be appended to and accompany any copy of the presentence investigation

report thereafter made available to the Bureau of Prisons.

(F) The court may by local rule or in individual cases direct the probation

officer, in making disclosure of the presentence report pursuant to subdivision

()(3)(A), to withhold (i) the probation officer's recommendation, if any, as to

sentence; (ii) sources of information obtained upon a promise of confidentiality:

(iin) diagnostic opinions which, if disclosed, might seriously disrupt a program

N

of rehabilitation; or (iv) any other information which, if disclosed. might result

in harm, physical or otherwise, to the defendant or other persons. Any factual

information so withheld, and upon which the court intends to rely in determining

sentence, shall be summarized for the parties orally or in writing before the

determination of any objections tg the presentence report pursuant to subdivision

(c))(E). The summary may be made to the parties in camera,




(8) Individual Victims.,

(A) At the time a copy of the report of the presentence investigation is

provided to the parties pursuant to subdivision (c)(3)(A). the attorney for the

government, unless excused by the court for pood cause. shall also provide notice

to any individual against whom the offense has been committed. The notice shall

contain (i) a copy of that part of the reponrt of the presentence investigation

prepared pursuant to subdivision (¢Y2)(D): {ii) the time and place of the

sentencing hearing: and (iii) atemen ribin right of such indivi

10 speak at the sentencing hearing if a reguest to do so is made pursuant to

subdivision (c)}(4)(B),

(B) Subject to reasonable limitations established by the court., an

individual victim or victims receiving notice from the attorney for the government

pursuant to subdivision (¢)(4)(A) may appear and be heard at the sentencing

hearing pursuant 1o subdivision (a}(1)(D) if such individual. at least 10 days

hefore the sentencing hearing, makes a written request to do so. The reguest

shall be submitted to the attorney for the government who shall provide copies

to the defendant, the defendant’s counsel and the probation officer, Such request

shall contain a summary of the victim's intended allocution and shall be included
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in_the addendum to the presentence report submitted to the court pursuant to

(d) PLEA WITHDRAWAL. If a motion for withdrawal of a plea of guilty or nolo
contendere is made before sentence. is ‘imposed, the court may permit withdrawal of the plea

upon a showing by the defendant of any fair and just reason. At any later time, a plea may be

set aside-only on direct appeal or by motion under 28 U.S:C. § 2255.
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IS Otfice of the

. - FEDERAL PUBLIC DEFENDE
. for the . N
) s w &+ - Northern District 5’?%@!350 Coee JwIT ‘ ,
PHONE: 216:522-4856 ‘ : , o EDWARD F. MAREK (\3
FT15.942-4856 . T S A FEDERAL PUBLIC DEFENDER -
FAX: 216-522-4321 ‘

- F1S-942.4321

VIA FACSIMILE

SRR N S

Honorable William Terrell Hodges .
Judge, United States District Court.. .
United States Courthouse, Suite 108
611 North Florida Avenue :
Tampa, Florida. 33602 e Hpe

Re: Rule 32
Dear Judge Hodges:

Pursuant to your memorandum of August 5, 1992 regarding Rule
32, I have the following suggested changes to your second draft

(August 4, 1992). | C\ ‘

(1) Time limit on sentencing process.

My feeling is that 60 days is too short a period of time in
which to get a convicted defendant sentenced. It seems unrealistic
to impose a rigid rule that ignores local circumstances. As I read
the 60 day time frame in the rule, the probation officer would have
35 days in which to complete the presentence report. (c) (3) (A)
This might be expanded to six weeks instead of five. Thereafter,
the attorneys have 10 days to make objections. (c¢) (3) (B) This
could be expanded to 14 days. (The victim has 15 days to request
an appearance at sentencing (c¢) (4) (B).) After receivirng the
objections, the probation officer has only 10 days to revise the
report. (c)(3)(C) This also could be expanded to 14 days. As an
alternative to your (a) (1) we could retain the "without unnecessary
delay" language now in (a)(l) or we could expand the 60 days to,
for example, 75 days along the lines indicated above.

(2) Add a new (c)(2) Presence of Counsel. A new (c) (2) would
provide: :

(c) (2) “Presenée of Counsel.  Upon reguest,
defendant's counsel ‘is entitled to be present at any
interview of the defendant done by a probation officer in

the course of a presentence investigation. - Cf\
: ‘ ‘ ' ’ ’ /

" SKylight Office Tower — Suite 750
1660 West Second Street
Cleveland, Ohio 44113-1454
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Honorable William Terrell Hodges
August 28, 1992 :
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While the courts have not held that the interview between a

probation officer and the defendant is a critical stage of the.

proceeding for Sixth Amendment purposes, they have said that a
request from the defendant or his attorney to be present during all
interviews regarding preparation or revision of the presentence
report should be honored, including a request from the attorney
that the client not be interviewed without the attorney being .
present. 1In United States v. Herrera-Fiqueroca, 918 F.2d 1430 (9th
Cir. 1990), the Ninth Circuit held under its supervisory power that
probation officers must honor a request from a defendant's attorney
to accompany the client to the presentence interview. Furthermore,
in United States v. Tisdale, 952 F.2d 934 (6th Cir. 1992) the court
agreed with a rule which requires probation officers to honor a
defendant's request for his attorney to be present or a reguest
from the attorney that the client not be interviewed without the

presence of the attorney. - i : )

The presence of an attorney can‘' avoid many problems at
sentencing which arise because of simple misunderstandings between.
the defendant and a probation officer. 1In addition, the November
1, 1992 amendments to U.S.S.G. § 3El.l1 permit a defendant to earn:
the two'point acceptance of responsibility reduction by making a
statement only as to the offense of conviction while remaining
silent as’' to other relevant conduct. Where the offense of
conviction is part of a course of criminal conduct, a defendant may
not understand the difference and he needs the guiding hand of
counsel in this complicated area. I understand that the United
States District Court for the Southern and Eastern Districts of New
York have a similar local rule. Although I believe this provision
should be included in Rule 32 based on its merits alone, it is
particularly necessary if the committee 'adopts the proposal in
(c}{3)(B) *c give a prckation officer the power to corpel the
defendant ‘to meet and "discuss unresolved factual and 1legal

~issues." A defendant's attorney should be present at such a

delicate stage. = (I would renumber the remaining subdivisions of
(c) if a Presence of Counsel provision is placed as (c)(2).)

(3} {(c)(3)(B). I would omit'the;right of a probation officer
to require the attorneys and the defendant to meet with him/her.

"Any information required from the attorneys can be provided in

writing. However, if a new subdivision (c) (2) Presence of Counsel
is added I am less concernedvabout‘this language.

(4) 7 (c)(3)(C). . On the third 1line after ‘"unresolved

objections" I would add "together with the 'grounds for such
objections.”" It is ' important that. the parties' unresclved

objections be® fully presented to the district court. Probation

e



FEDERAL PUBLIC DEFENDER

Honorable William Terrell Hodges
August 28, 1992
Page 3

officers sometime either just state the fact of objections or
briefly restate the grounds. This additional language will require
a more careful and comprehensive presentation of the unresolved
objections. )

(5} (c)(3)(F). I would require that the decision to withhold
any of the information mentioned in (c)(3)(F) be made in the
context of an individual case. To accomplish this we could simply
omit the language "by local rule or in individual cases" in the
first line of (c)(3)(F).

As a secondary position, I would allow only the recommendation
of sentence to be withheld through a-local rule. As to the other
information in (c) (3)(F) I would require that the court make the
decision whether to withhold it based on the facts and
circumstances of the individual case. The current 1language of
(c) (3) (A) seems to suggest this approach as well. I am afraid that
allowing a court to withhold such information by local rule would
run afoul of cases such as United States v. Giltner, 889 F.2d 1004
(11th Cir. 1989) which speak of a defendant's due process right to
refute any inaccurate information contained in a presentence
report. While a court retains discretion to determine the form and
type of rebuttal information, the decision to withhold any
information used in sentencing should be made in the context of an
individual case. As a substitute for your (c)(3)(F), I would
suggest the following:

(F) The court may, by local rule or by order in an
individual «case direct the probation officer, in
disclosing the presentence report in accordance with
subdivision (c) (3) (A), to withhold the probation
cfficer's reccmmendation as to sentence. The ccurt may,
only by order in an individual case, direct the probation
officer, in disclosing the presentence report in
accordance with subdivision (c)(3)(A), to withhold (i)
sources of information obtained upon a promise of
confidentiality; (ii) diagnos€iec opinions which, if
disclosed, might seriously disrupt a program of
rehabilitation; or (iii) any other information which, if
disclosed, might result in harm, physical or otherwise,
to the defendant or another person. If the court intends
to rely upon any factual information so withheld in
determining sentence, the court shall summarize it for
the parties orally or in writing before the court
determines objections to the presentence report in
accordance with subdivision (¢) (3) (E). The summary may be
made to the parties in camera.
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Honorable W1111am Terrell Hodges
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(6)  Victim Allocution. Flrst thls subject might justlfy a
separate sublelslon (d) since it is in a sense unrelated to (c) -
Presentence’ Investigation. We would have to renumber current (d).
I still belleve that existing law adequately serves the victim's
interest. 'See Fed. R. Crim. P. 32(c)(2)(D); Pub. L. 97-291,
§ 6(a)(5)(OCt 12 1982) (Attorney General to consider guldellnes
requiring attorney for the Government to. consult w;th victims
regarding, among other things, disposition of the case). However,
the will of the committee appears to be otherwlse.w

I would make it clear in (c) (4)(B) that the victim, speak
personally and not through counsel i.e., "may appear and personally,
speak." I would also add a ;uov151on which would allow the
defendant to cbtain the relevant prior statements of the victim, if
any, in possession of the attorney for the government or probatlon
officer. This would be in addition to the. summary of the v1ct1m s
intended allocution required by the proposed rule. Our new Rule
32(f) probably will not cover prior . statements of- a. victim who
speaks at senten01ng since it covers only the testimonyiof a. -person
offered at a. sentenc1ng hearlng However, productign of a victim's
prior statements would follow the spirit of ‘32(f).

I appreciate the substantial ‘effort you 'have made regardlng
Rule 32 and I look forward to seelng you in Seattle

Ter

Very truly yours,

-~ Edward F. Marek -

EFM:laj

hodges.efm

Leer Professor Dav1d A. Schlueter L

1 It is only with great ‘restraint that I do not propose

- again a clear and convincing standard of proof for (c) (3)(E) (1) .
‘However, the rule as written will allow courts to fashion such a

standard, if deemed necessary, such as in cases like United Stats

. Vv._Kikunmura, 918 F.2d 1084 (1890). Besides, a rule change along
. these lines would 1nvoke ‘that old controversy- whether a. standard of
.proof is a substantlve or procedural change. N
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Mr. Willidgm' B.- Eldn“doe;
Dlrector of Resedrch ..,
The Federal Judicial’ Center
Dolley Madison House ‘ -
1520: H ‘Sireet, NW. - B S
\\ashmgtokn,«‘dDC‘ ZQOOS LR L S e

Dear. Bill .

Thank you very ‘much’ for vour‘letter of Julv 30 199 concemmo the stud\ )ou hav '
undcm}\gn Wwith’ reoard to-the operation of the Mode} Local Ru]e governing the preparation of
presentence reports and’ the conduct of sentencm° proceedmgs in Guxde]mes sentencing cases.

o)

P anticipate that the proposed- rensxon of Ruile 32 will be on the agenda of the Advisory
Committee at its meeting in Seattle in October; and, if the-Committee so decides, we'may well
elect to move forward with a recommendation that the proposed rule be published for comment
and consider the final result of your study a]ono with comments received. In other words,
given the protracted length of time required by the Rules Enabling Act process, the Advisory
Committee may wish to proceed now rathet than prolong the process by awaiting your final
study, especially since we would only-be sending the proposed rule forward for publication and

~ecomment, not approval and adoption.

Nevertheless, 1t would be very helpful to have, whatever you can produce bv the time.
of the October meeting in order to aid the Committee in ma}ung these decisions.

Warm personal regards.

¢: © Hororable Vincént L 'B'M‘roﬂdefr“i’\é%k"x
Professor David A. Schlueter -
-Mr. Donald L. Chamlee




cc: Mr. Chamlee . .

1

THE FEDERAL JUDICIAL CENTER.
DOLLEY MADISON HOUSE
11520 H STREET, N.W.
WASHINGTON, D.C. 20005 ...

Wmiam 'B. Eldndge PR R R . ‘Writer's Direct Diai Number:
'Dlrector of Research oL 5 e (202) 633 6326

" B
“

.« - 30 July 1992 P
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[

~ X “ . 1

The honorable Vlncent L. Broderzck . s
101 East Post Road - A
wWhite Plains, 'New York 10601 -

The Honorable wWilliam Terrell Hodges
U.S. Courthouse, Suite 108

Tampa, Florida 33602-4511

Dear Judge Erodefick and Juage‘Hodges E S

In both your commlttees, dlscu551ons abbut Trevising Rule 32 .of
Criminal Procedure to comport with, the procedures in :ithe model local rule
raised some questions about howxuldely the model rule has been adopted and
how it is actually operating.. It was in that’ context that 1 offered to find

' out more about actual practices and report to your ‘committees. The work is .
underway. Pamela Lawrence, an: attorney on the Research Dlvzszqn,staff, will

be conducting the study. -’

To obtain useful . and reliable information, Ms. Lawrence 'is first
collecting and analyzing the ‘rules and orders in effect in. all the courts.
She will also survey probatlon offices to 1dent1fy the' sal;ent features of
actual practice in the dlstrlcts--uhether or not. .they con(orm to the stated
procedures. This, work will be closely coordinated with other activities in
the Judicial..Center and the Administrative Cffice bearxng on the work of
your committees. ' We- will keep Don Chamlee, Chief .of. Probation- Division, and

Dave Schluetér, Reporter toithe Crlmlnal Rules Comm;ttee 'in touch with the

work so that we can ‘modify or eypand the 1nqu1ry to reach related quest;on

they may suggpst. o,

We uzll Kave' a prelvmlna*y reoort for, tre next meetlng of the, Advxsory
Committee on Cr;rlnal Fbles anc a. complete report as soon as possible

thereafter. -1 hope both of you : as well as. Mr ‘Chamlee and Professor
Schlueter will call us to raise any question about this- aCLlVlty or to
suggest other issues. Ms. lawrernce can be reached at (202) 7E€-€2€1.°

i
1 . . N 8

© . Sincerely,

{Professcr -Sch.ue
Ms. Lawrehce
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‘t‘encing discretion
. IRR: on the, record.

»C. tormerly following §-688).

Y“”\'ol’e fd Subdivision
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and explains this find.
The Committee believes
that presentence reports are important
aids to sentencing and should not be dis-
pensed with easily. IR

1 "
The Committee added hnguane to aub-
divislon (¢)(3)(A) that permits a defend-
ant o offer testimony or information to
rebut alleged factual inaccuractes in the -
presentence report. Since the presentence
re‘port is to be used by the court in Im-
posing sentence and since the conse-
quence of any significant ifnaccuracy can
be very serfous to the defendant, the Com-
mittee belleves that it is essential that
the presentence report be completely ac-

Noates of Advhory Committes on Rnlel

\ote to Subdhvision (m). This rule is
substant:ally a restatement of existing
procedure. Rule I of the Criminal Ap-
peals Rules of 1033, 292 U S. 661 (15 U.8.
C. formeriy following § 858). See Rule 43
relanng o xhe presence ur the drr(ndant

Note - to Subdivistion- (b) Thls rule is
~ubs(anua!l) a. restalement of existing
Rule 1 of the. Crlmlnal Ap-
peals Rules of 1933, 202 U.S. 661 {18 I. S

R
tey.” The purpose
of this provision s to encourage and
broaden the use of presentence investiga-
-tions, swhich are nor _being utilized- to
good =advantage in many cases. . See.
“The Presemence In\esngatlon publish-
ed by Administrative Office of the United”
States Courts. Divislon of Probstion. ’

(d) ’Tth rule

"Note to Su bdhhlon

" -modifies exisl!ng pracuce ‘by abrogauna
- the _tep-day

Hmitation .on 8 motion for :
leave to withdraw a ples of gullty. See°’
rule IIH) of the Crim!nal Appeals Rules -
df 1833 292 U'S. 861 [15 U.S.C. formerly
following §.688].

Note to Subdivision (e). See 18 U.S.C.
former § 724 et seq: [now § 3651 et neq]

1966 Amendment

Subdh—iuon (n)(l)—’rhe smendmem

writes into the rule the ‘holding of the '

Supreme Court that the court before im--
posing sentence must afford an opportun-
ity to the defendant personally to speak
in kis own behsalf. See Green v. United
States, 365 U.S. 301 (1961); HIlI v. United
States, 388 U.S. 424 (1962). The amend-
ment also provides an opportunity for
counsel to speak on behslf of the defend-
ant. '
Subdivision (a)(2).—This amendment is
& substantial revision and a relocation of
the provision originally found in Rule
37(a)(2): - When a court after trial im-

(1950).

I PROCEDURE

v e

curate in every material respect. The
Committee’s additlon to subdivision {c} s
t3)¢AY will help innure the accuracy of

the presentence report.

. The Committes edded language to sub-
dhmon (c}(31(D) that gives the court
“the diacrenon to permlt either the prose-
cutor or the defense counsel to retain a
¢copy. of the presentence report. There
may be situations when it would be ap-
. hropriate for either or both of the par.
tles to retsin the presentence report.
The Committee  belleves that. thé rule -
should give the court the discretion in . .
such. situations to permit. the pnruea tor Ly
retain thelr copies. o ‘

poses sentence upon a defen‘dum not»frep-
resented by counsel. the defendant shall
be advised of his right to appeal and if
he 'so requests. the clerk shall’ prepare :
and file forthwith a notice of appeal on
Lehaif. nf]ﬂxe defendant.” The court is
requxred to advise . the defendam of his - ; s
rxght to appeal in all cases  which have L
gone to 'trial after- plen of not gullty be- ’ ‘
“icausé: s1tustions ariset 1n which-'a defénd:*
> ant represented by counsel at the trisl {3
not adequately .advised, by -such_ counsel
of his right lo appeal Trlnl coumel
mey not regard his responnlbllit) a8 ex.
tending beyond the time of lmposulon of
sentence. The de!endant may be removed
from ‘the courtroom - .immediately upon -~ . ;i
sentence and heid, ln custody} under wr- £
cumsmnces which make it dsmcult for
counsel to advise hlm See, e. g . Hodges ™ i

. United States, 368 U.S. 138 *(1961). Be-
.cause indigent defendants are most likely. - ¢ .7 ..
to be without e!fecuve assistance ..of N -
counsel at this polnt m the proceedlngu
it 1s also proﬂded thu defendants be no-
titled of the right' of a peraon “nhout
funds to apply for leave to appeal in for- -0
ma psuperis. The provision s sadded
- here because this rule seems the most ap-
proprute place to set forth s procedure
‘to be followed by tbe court at the ‘time
of uenlenclng . .

s

5

Bubdlﬁnlon {(e)(2) —-It is not 2 denial

‘of due prodess of law for a court in sen-
tencing to rely on a report of s presen-
tence Investigation without disclosing
such report to the defendant or giving
him un opportunity to rebut, ft. Wil
lams v. New York. 337 U.S. 241 (1849):
Williams v. Oklahoma, 338 U.S. 5%
However, the question whether 28
a matter of policy the defendant should,
be accorded some opportunity to' see and-
refute allegations made in such_ reporis .
bas been the subject of heated' controver- '
sy. For arguments favoring discloqute. : v

12



IWe court otherwise directs.”

SE TE\CE AND JUDGMENT

see Tappan. Cnme Justice. and Corrcr
tion, 558 (1860} \iodel Pennl Code. =00

(Tent. Draft No. X 1854} ;° Thomsen, Con-’

fidentiality of the Presentence Report: 'A
Middle 'Position.- 28 Fed. I'rob.. March
1064, p. 8% Wyzanski. A. Trial Judncs
Freedom and Respoaosibility, 63 Haev.L.
Rev. 12851, 1201-2 (1952 \ulo Emiloy-
‘ment of Socul Investigation  Reports 1n
Criminal and Juvenile Proceedm:s a8

Colum.L.Rev. 702 (1858); cf. Kadish. The
Advocate and ‘the: Expert: Counsel in the.

Peno- Correctlonu P'rocess. 43 - Minn.L.
Rev. 803, §06.° (1061) For argumeénts
opposlng dlscioaﬂre. ‘seé Barnen and
GronewoidJ Con!lden:iam) of (Ire Pre-
sentence Repoft,” 28 'Fed. I’rob " March
1862, p. 26: Judlcml Confrrenee Con-
mittee on Admlnlstrstlon ot t'xc Ptobn-
tion System. Judiclnl Uanun‘nn Pro-
posed Change in Rule 3”((-) of (he Fed-
eral 'Rujes ol’ Criminal I’rowdnr»—-n
Surve (1084} Keve. The Probauon of-
ticer Investigates. 6-13 (100D 'arsons,
The Presentencei‘lmesti;:anon Report

" Must | be Presened g8 2 Confidentinl

Document 2 “Fed Prob. \Xn}'ch ‘1964, p.
3; Sharp. The Contldem'nl Nature . of
Preuentence Reports 5 Cath T L Rev. 127

(1965). Wwilson,” A ‘New 'Arernvis Emerg-

ing to’ “Test thé Confidentml}ty of DPre-.

-sentence Reports, 25 Fed P'rob Dec 1901,
6 6.4 Federal ‘.Judges Views on Pro-
bluon Prnctlces. .24 "Fed. Prob March
19&3 p- 10 o ;::

3iIn & few Jurisdicuons‘ the defendant
is given ‘a rlght ‘of mccess ‘to the pre-
sentence report“\ i In England and Cali-
fornia ‘a copy of the report is ‘given to
the defendant i every case. English

Crf.mlnal Justice Act of 1848, 11 & 12

Geo. e, c. 58, § 43; Cal.Pen. C. § 1203, 1In

Alabama the derend&nt has 'a right to’

inlpect the report.‘ Ala.Code, Title 42
$23. In Obhlo' And Virginia the probi-
tion officer reports in open court and
-the ddendnnt s 'glven -the right to ex-
-amine him on ‘hlu ‘report. Ohio Rev.
'Code, § 2947.08; Va.Code. § 53-216.1
The Minnesota 'Criminal Code of 1083;

.jpoce report "ahall be open for inspec-
Aon by the m‘ouecuung attorney and

,the de!endantu attorney prior to sen- .

,unee and on xbe request of elther of
(hem ‘s summary: hesring in chambers
,shall be held ion any matter brought
49 htue, but confidential sources of in-

rmation shall, not be disclosed 'unless
_Ct. Model

’?enahCode § 7.07(3) (P.0.D. 1962): "Be-

Sre imposing sentence, the Court shail .
mse‘ the defendant or bis counsel of .

’!ﬁﬂ hctual con'tems and the conclus!ona

lny prexentence lnvest}gatmn Tor

s

Rule 32
payehiatric examination and afford fair
vpportunity, if the defendant: so re-
quests, to controvert them. The sourc-

es of confidential’ 1nformntlon need not,
huwever, be disclosed.' :

Practice in the‘ tederal 'coﬁr‘ts ‘is mixed,
with a substantial minority. of ‘judges
permitting  disclosure while most, deny

.it.  See the recent survey prepared for

the Judicial- Conference of the District
of Columbia by the Jumur Bar Section
uf the Bar .-\ssoclauon of the District
of Culumbm . reporlcd ln «Conference Pa-
pers on Disco\ery in ‘Federal . Crlmlnal
Cases, 33 F.R.D. 101, 125-127 (1063)." See

,_.’11:0 Groneuold Presentence Investiga-

tion Practices .in the Federul Probation
System, Fed. Prob. SepleS pp. 27, 3L
Por  divergent . judicial opinions  see
Smith v. United States, 223 -F.2d 750
35t 1oth Cir.195%) tsupporung dliscio-
sure); United .States v. Durham, 1%l

« 1" Supp. 308 «,D.D.‘C.IQGO) ‘(m‘.\ppornng

secrecy).

Substantial objectionis to compelilng '
disciosure in everylénse have been ad-
vanced by federal Jjudges, {ocluding
many  who In practice often dlsclose all
or parts of ,prese‘nﬁence reports. See .
Judicial Conference Commitiee on the
Administration of the Probation Sys-
tem, Judicisl Opinion on Proposed
Change o Rule 32(c) »of the Federal
Rules of Criminal Frocedure—A Survey
(1964). Hence, the amendment goes no
further than to make It clear that courts
may disclose all or' part of the presen-
tence réport to the defendant or to his

. counsel. ' It is hoped that courts Wwill

make increaamg use of their discretion
to disclose s0 that defendants general
ly may be given .full opponumxy to
rebut or -expiain facts in- presentence
reports which will be imaterisl factors .
in determining sentences. . For . a. de-

scription of such a practice in .one dis-
.trict, see Thomsen, Confidentiality  of

the Presentence . Report: A Middle

. Position, 28 Fed. Prob March ‘1064, P 8
B . 609.115(4), Drovldes that any presen-

It is also proslden that any mnterlal
disclosed to the defendant or hls coun-
sel shall be disclosed to the attorney
for the government. Such dlacloture
will petmlt the governmenz to " partici-
pate in the relo!utlon oI any fnctml‘
questions ralsed by the defendant,

Subdivision (f).—This pew subdivision
writes nto the. rule ithe procedure which _
the cases have denved from the provision

‘1o 18 U.S.C. § 3653 that a person arrested

for violation of probatxon ‘shall _be taken

‘before the court” and that thereupon the
‘court may revoke the probation. ‘See Es- -
coe v. Zerbst, 285 U:S. 490 (1933); Brown

L
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v. Lmted \!ates 2:'.6 F"‘d "..»3 {ch«(‘xr
1008) certiorard demed 350 U8, 022 (1958)
Compure Mudei Penal Code (‘
D.10d2) ; Hmk The Ar\phsn(lon u( L‘un
stitutichal’ \tandnrd it L'roterunn

P:obauun "9 L CHi L v, 453‘(19!;.’;. :
. ﬂp [ ! m‘ PR ST e
L 19"’ A.mendment '
Subdis jaxon tb) M2) is mew, St s in-

tended to pru\lde proeedurnl lmplemenm
tion of;,*the receml) enucted érirninal Yor.
tex:urer prmismns m’ me “Urgamzcd Crime
Control‘ Adt or 197 D Txtle EX.'§ 1963, and
4l)use Prc\en

tion an
105(a) " (

Aot ¥ W" "
pronden {rvr prnpcr
Ty
<tates- | . . ‘;ﬁ P P BN
ic) Lpun conyiction o! a" persnn under’
this seétion! the court shnn authaorize (hm
\uor'xe} L,enera! to sei1ze all property or
other htercst‘ declared Jorfeited under
this -ect on upon such ,‘erms snd condi-
tions as the tourtw shau deem proper.
Althoigh . not bpecxtlcail) provided for
in theyCompreliensive iDrug ' Abuse Pre~
sention fand Control Act of 1570. the pro-
vision ‘of Title II:4§ 405(&) (2) forfeitibg
“profitsy or “interest”: \nll need “to be
lmplemented procedurall\ Tand thefefore .
new rule 32(b) 2) will be apphcab!e also
to that legxslatlou R 4 e

-
TR S

For a brxef d!scussxon of the procedur-
al implications of a criminal forfeiture,
see Advisory Commxttee \ote to rule Ty,

2).

! ‘, 19 4 -\mendment ' Lo

Subdxvhron (a)(]) is,amended hy delez
ing the ‘reference . to commument‘or re-

lease pendingisentencing. This f{ssue is .

dealt with explicitly in thet propoved re-
vision of rule 468(c). . -~ o B

qubdivxslon (a)(") is" “amended to make
clear that there is'nd duty on thé court to
advise the defendant . of the right to ap-
pesal after .sentence ls lmposed following -
a plea ot’ guilty or noXo contendere.

To requlre the court to advlse the de-
fendant of a right to' appeal atter a plea
of guxlf.y.,accepled pursuant to the ip-
cressingly tringent requxremenla of rule

11, is likel¥ “to be confusiog to the de- -

fendant.’ "Qee American Bar Association,
Standards Relating to Cnmmal Appenla !
2.1(b) (Approxed Draft, 9‘0) N Ixm:llng
the courts duty to adnse to conteszed
cases.” 7 |

The Advisory Comnﬁttee as of the opm-
fon that such advice, following a sentence

imposed ;after & plea of guilty, will mere-

53014”(] L0y

 States, 397 F.2d 284, 285 ot

'dvxspo;‘mqp . In part gt .

AL PROCEDL RE

~l\ !ond m huxld f.nl~e hopcs nnd _encour-
D aRe Irivolous appeals, mith the nnondnnx

expeme to the, defendant ot the, taxpay.

s ‘Former § rule 3"(n)|-,) xmpusea A,
o “duty only upon mmtcnon umor “trinl on
a’ plea of not Fuilty.” The few tedpral
"‘ases denling with the: questlon haye.an.
terpreted rule 32(8)(21: {0 say Jhm xhe,
court has no dyty to advise defendant’ of

his right to anpea! aﬂer ,conviction rol
Ihwing o pulltly plea.. I!urton
States. 307 I'.Supp. HB 430 1D.
Alaway v Lm(cdu.\'tg;es 250
338 ‘CDC.\“‘]\%S)."’iCI‘OW‘

I’rior to the 1006 nmcndmc“m uf u\le 3"

the .uurts dul) Was ‘even moﬁre ’hnmod

At that time [tule 3.uu)x:s] he' (nur!\

Jduty to advise was lmmed o Lho
ations n- \\huh sentence \\nq ummwd

after trial upon 8 not gum\ plon iur ac
,dcfend.m! - not reprcsonxed" h) «ounstl

AT \Ioore Federnl Practicé’ ‘I 3" 0113]
2d ed. LXPLS 19831 . \ﬁ right, \iedernl
I’rauxce aud Procedure anmal
1069) J L

i\ uh resnecl to: appeals 3B (ormu pau-‘
"peris. see appella(e rule 24 ° g

Subdmsnon €11 makes ‘cleat ‘
" presentence report :s requlred ‘pxcept

“when the court otherwise directs for rea-
- 8008 stated of record The requirement

of reasons on the record tnr not hanng 8

presentence , report 1s intended: to makei

"clear that such a report ought lo be rou
‘tinely . required excep, in cases “here
there is a resson for not domg so. The

presentence report is pf great \alue for

correctional purposes and \\ul ;er\e a8 8.

valuable aid 1o rene“mg sentences to rlhe
extent that, sentence review .may be ‘au-
thorized b) tuture rule change. . For an
-agalysis ot the current rule .as' it relates

‘to the suuauon 1o which a. preaenleuce

1nvestigation , is requlreﬂ. see C. \Vkﬂgbt

*}ederal Practice and Procedure: Cr)xm-
nstl § 5"" (1969); BA J. Moore, Federal

Practice 1 32. 03[1) (24 ed. Cipes 1969)
. Bubdivision: (¢)(1) isi-also-? changed to

permit the judge, after obuinlng defend. -

ant's consent, to see the presentence re-
port {n order to decide ‘whether.to accept

“a plea agreement, and also "to expedite
‘the imposition of sentence in a case in-
‘which the defendant has indicsted thar . ..

“he may plead gu!lty or nol’mconten:dere

Former subdivision (c) (1} prondes that
“The report shall oot be aubmmed to the

. court * ¢ ¢ unless the defendant bas
‘Pleaded. guilty o e " Thig preciudes

St* \ltu )

Cir. 1968),

a judge from seeing a presentence .report =

prlor to the acceptance of the plea of

14
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SE\TE\CE AND JLDG\!E\T

‘4-\

guﬁty. L. Orfield. Criminal Procedure
Under the Federal Rules § 32:3%.(1067):

g

* 8A -J. Moore. Federal T'ractice ¢ 32.-

‘03[2], p. 32-22 (24 ed. Clpes 1889): C.

Wright, Federal Practice and Procedure: ™
. Criminal § 323, p. 392 {196%); Grergg ~.

United States, 334 U.S. 450,29 S.Ct: _113{.
22 L.Fd.24 442 (1869). P

Becnu;e many plea uércements will
deal with the sen!ence to bie imposed. it
will he !mportanl under rule 11, for the
Judge Lo have access (o, aemencmg lnfor
mauon as &, basis for decxdmg uhelher
the p!ea agreemem is an appropnnte one

It has been suxges(ed that the problem
be deait with by allowing thé judge to

indicate approvaf 6f ‘the plen agrcement”

subject to“the condition that"the informa-
tionin the presentence report Xs consist-
ent with what he has bLeen told about the
case by rounsel See Americen DBar Asso-
clation, Srandards Relating to Tleas of -
Guilty, § 33 cApprmed Drart 1968) ;.
President’s Commission on Law En{o;ge-
ment and Adqulstralion of Justice. The
Challenge of Crime in & ‘Free Society 138
(1887). . L

" Allowing ‘the judge to ‘see the presen-

tence report prior to his decision &s to
whether to accept the plea agreement is,
in the view of the AdVvisory Committee.
prere,rabie to & coodltional acceptance of
the ples. See Enker. Perspecmea on

- Plea Bargaining, Appendix A of Presi.

dent's Commission on Law Enforcement
and Adm!nkstratlpn‘ of Justice, , Task
Force Report: The Courts at 117 (1867).
It enables the Judﬂ:e to ha\e all of the
m{ormanon available to hlm at the tiine
he is called upon to decide whether or
not to accept the plea of gulity and thus
avoids the necessity of a subsequent ap;:
pearance ‘whenever. the 'information {s
such that the judge decides to reject the
plea sgreement

P

" There 18" presently authortty L0 ha\e a
_p:eaentenpe report ‘prepared prior to the

"acceptance” of “the ples of guwlity. In

Gregg v. Tnitéd States. 384 U.S. 459, 481,
89 8.Ct. 1134,.22 LEd.2d #42 (1969). the
‘court sald that the 1Janguage [of rule 32}

clearly permits the preparation.of & pre- -

“sentence - report before guilty: plea or

conviction 3° ®* * . In footnote 3 the

court sald: .. . St

.

. The 'history . of ‘the. tule .confirms.,
Aand 1968, The hlatory is dealt with in
“conslderable idetail in C. ‘\\"right Federal

= Practice and’ Prbcedure:!"Criminal § 524

‘this {nterpretation. THe first Pre‘

- Uminary :Draft of the rule would have re-

quired the consent of. the defendant or
his attorney to commence the investiga-

‘#on .before the determination of gullt.

¥Advisory Committee on Rules of Criminal

" .Procedure; Fed.Rules Crim.Proc., Prelimt-

15
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-pary Drn{t 130. 133 (1943) The Second
I‘rehmmary{ Draft omitted this . require-’
ment ond imposed no’ limitation on the
time when the report could i:e made and
submitted to, (Be‘rourt,. . Advisory Com:.
.mittee ‘on  Rules of Criminal [rocedure,
“Fed.Rulcs Crim.Proc.. Second Preliminary
«Draft 126-128 (1044). " The third and final- -
draft. which was hdopted ay. Rule 32,
was evidently LY compromue bemeen those .
who : opposed’ any time limitation; . and
those.who preferred that the entire g!n\es

tigation L conducted after de!exmlmuo”n‘
of guilt.. Seé 5 L: Orfi¢ld, Criminal Pro- «
cedure Lnder tbe Fedenl Rules § 32.2

1967). - : L

Where the [judge a,reject‘s“ the . plea
agreement safter meémﬁ‘fx‘he‘:present‘encv
report. he should be fred to recuse himseif
from ister preswding: oxer the tnal of the
case. This is left to the diacretion of the
)udee There are lnstanres iavolvipw
prior comxc!iona nbere a‘ ;udze may
have been a DPQSQDIGDCE report \t‘( can
properiy try a. cue od 2 plea ‘ot mpot
guilty. \\ebsler v. Lnlted ‘States. 330 E.
Qupp 1080 (E.D.Va. 1871 ‘nitke the situa- i
tion 1o 'Gregg v. \mee_ States. subdl\'l»

sion (¥ (3) proudes for, diuclqaure of the

presentence report to the defendant, and "
this will enable counsel (Lo Xknow whether

. the informatlons thus made available to

the judge is lkely to be 'prejudicial.
‘Bresently :rgal Judgea who 'decide pretrial
motions to :‘uppreu megally obtained ev-
idence are oot, !or“‘!hat reaaon‘ alone, prev

cluded from preﬂdlng ac a later trial. -

’ Subdmmn (c)(3)(A) ‘requites disclo-
sure of presentehie lntormauon 10 the
defense, exclushe of!l an} recommenda!lon
of sentence. . The! court‘ fn requlred to
. disclose the report to defendant,“or his
counsel unless the court is of the opinion
that disclosure would seriousI) lnlerrere

- with rehablmntion cornpromlae conﬂdeu

tiality, or create risk df' harm to the de~
fendant or. otheu

¢ ADy recommendation 'as. to sentence
should pot be dl“scloaed ‘as it ey impair
the et{ecureneu‘or the probauon otﬂcer

At the detendnnqdl under cupervhlon on
probulon or ‘plrole .

‘The lnuewof dhcloaure of preaentence
Information to tbe defense has been the

‘subject ‘of recommendations  from the

Advuory Commdttee in 1944, 1962, 1964,

(1969). and SA J. Moore, Federal Practice
€ 32.03{4] (2d ed. Cipes 1969).

In recent years, three prestigious organ-
izations have recommended that the re-
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B #ar

port bLe dxsdosed to' the dennse " Kee '
Amencnn Bar Association.. \!andnrds l(e
lating . to - 'Sentencing ° JAlterpatives , ow
Procedures '§ 4 -l‘ tApproved mmn.,‘x:oasi; ,‘
Americant ~losutuie, ‘Model 'Pernal,.

Code '} t {P.0.D.1962 "\nnonul'”
Coufital om Cnme add’ Delmqucnc
Septencing 'Act {4 ,(1963).. .Thia is
the *@reccmm’ehd‘anon“““ f.they Presxdent«s

Cofmmission oo 'Law.g En{orcementluand‘
Admlmstranon or Jusnce w*‘ he (.hallvn;,c N
i 196’)’ ot ‘-p

r“w,,\

P -
s 1,,‘,.1’

In the absence of rompelllng reaso
for nondisclusure of special mrnrmanon
the Jefendant. and hLis .counsel .should bLe
permatted (o exammc (he enurc presenl .
ence report., o

The arguments for “and ordinst disélo’
sure ‘are weéll ‘Lno“n and ure effectinely
set !‘offh fn Amencan Bar &ssucmnon
Standards- Relanng to \mencmg Alter-
patives and I’rocedures '§ 44 Commen-
tary at pp. 220 tAppru\c-d Drart,
1965). ‘See slbo’ L tich, The {Use and
DisclostiTé ot Fresentence Repons in” lthe
United” “tatea$ FRD ‘-.5 (1969\ ‘:)

g §

)

1l !

Acareful accountuof exlstmg practlces
in Detroit, \Hchigamand Milwaukee, Wis-
consin is found fn R. Dawsgn, Senxencmg

{1668). i, W [

\105: members ot the feder
bhave, in tr’xe past opposéd
disclosure r;\See the view
Judge Edwin M. 'Stasles,

o( Dlstrlu
Amer[can Bar

Association Standards Pelg:ting ‘to Sen- -«

tencing Alternatives -and Procedures, Ap-
pendix A. (A'ppendix A also contsins the -
results of s survey of .all. t‘fedéral‘ju‘dges
showing that the clear: mamn() opposed\

B oy

dxsc}osure) 'I Cor .

The. Adxlsory Commxuee ls of the vlew
that accuracy “of semencmg informanon
is Smportant not nnly to (he defendan(
but also to effective correctional treat-
ment” of ‘a conncted offen’der. “The” best
way ot insuring uccuracy LT dlxciosure
with an opportun!ty for the dereudant
and counsél to Point out ‘to the court ln-
formation thought by the defense to be
inaccurate,. xncofrxplete. or otherwise.mis-
Jeading.. Experience +in junsdicuons
which require ‘disclqsure does . not lend
support- to the argument that disclosure
will result in Jess complete presentence
reports. or the ﬁxgumeut that . sentencing
procedures w‘ﬂ‘l‘ -become  uynpecessarily.

prubnuon uffi(‘(‘

‘rouns“

“a full hearing.
nlso“ "

S 4208tb),

" - of subdivision (c)
for the’ presentence examinnuon of ‘an |

» 'Both the’ Orgumzed Crime’ (_ontrol Act

=-provision.

‘mnde part of the record

the meaning.. - S

Qe

inténded’ that the '
l)'e sulyected to
b')' defensé"“»

s not
would

protraclodn I(

B ‘w. N

Subdi\lsnon 4«-)(3)40) prohdes for sity
uuons m \\hnh xhe sen(enung \)udge ‘“he»‘
lievés “that dxsclosure ‘shoukd" beh ’
made under- the’ cn(ena set forth in sub -
dn\xsxon (13 A) He mny disclose anl
a summar) of 'that factual mrormatxon
“to.be, relled ot in dezermxumg »€éntence.’
Tms 18 sxmnlur to the =proposal of. xthe
American|ldar Association Standards lie.
lating.to Nentencing: A,lternnmes -and Pro-
Lcdurosﬁi «HH;) and«}Commemar) at pp-
-10—""4 " .

wha

“‘(

u)(3HD) vmndcs for the

Subidiy 1s:un

‘re(um uf dnsclc:sn.d presentence reports o

msuré that the) 'do” not ‘be omo ‘mmlubl«. :
to unaurhorxzod persuns See \nuonul
Council on-Cfimel ‘and ‘Deli n(‘). Model
\emencmg At f 4°(1063) 7 “Such reports

[

- shall le part of the record but shall be’ ‘
y<sealed and opened only.;on urdcr .of the

court.”, .\ ‘ u;

“Subdivision (e} HE) fakes clear (hal
‘diagnostid studles ‘Upder 18 U. SC 31
'50101¢), or 5034 nre covered by
this: rule aud aiso that'18 U.S.C) § 4252 1s
mcluded within the dlsclosure proviatons’
‘Section 4"5"’ proﬂdes o

1, . A o

ellgxble oftender who'is believed 10 be

_amn sddict to determine uhether “he ‘iu ap
addict, and is lxkely to . he rehamllmled
through treutment o A .

S

of 1970 [l 3“5lb)] and the Comprehenalve

" Drug AbUse Pteventfon ‘sid’ Control Act
“of 1970 [§ 409(b)] have special pronuions

fqr pPresentence  investigation in the im-
» plementsation of the dapgerous.special of-
‘fender provision. It is,ihowever, unnpeces- s
sary to"ln;g:orporate them by reference in
rule 32 because each contalnsl'a spécific”
requiring disclosure. ‘of the . -
‘presentence _report. ’L‘hm judg‘e does have . .-
au:horuy tor wuhbold ‘uome ‘information J
“in extraor dlnary caaea provlded potice .+

“lq‘glren the parties and the court's rea-

sons for withholdlng information nre

oot
f’Subdivision (e) 1: amended
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,ugm.uu History - ‘ News, p. 2515, See. also, PubL. 98473, 1984

US Code Con ‘ 3182,
For legslauve bistory and purpost of PibL. | put | 95 as. 1986 USS, ' e g::: wnd Adm.
97-291,"see 1902 US Codc Cong  ind Adm ' News, p. 6139.

'y
Y

PN . En -

* - ADVISORY COMMITTEE NOTES ' - I -

32(c) (3)(E) i3 necessary | h;b( ofrucem ch.mgcs + of the presentence report i no loager hmited to
0 the applicable statutes’ ; ‘those mtuations 1n which d request is made dis-”
:clonur:nnovpfvhdedmbo(hddmdmtmdhn

le 31 (n. 'ﬁm wbdntuon s ;bmpu.:d . ‘
¢, counsel; mdducburtunavmqmredamm-\
The' sub)cct m.mer ‘1 now dealt vn.h’m greater abi ‘ ig. g3 bave:

dem!m; I nevruk)ll u»bc:npmmpwdbyfmdmpmamlanpumﬂ

¢ study that the extent and nature of disclosure of

Rue w.n“a. Subdivision (.xn has been
lmcndcd 30' as to unpo-e upon:, lhe semmcm(
coun the additional obligation of dﬂermmmg that
the defendant and his counsel have had an oppor
tunity to read the presentéhce mvc:ugnnon ‘teport
or summary thcrcof ~Thuis change’is consistent, .
with the amendment | o( subdivision * (cX3), dis-
cussed’ below, 1wpm\r'adu'.\g fot disclosure of ‘the fev °
port {or, in the mrcumumu ‘indicated,’ a num~
mary: thereof) to: 'both’ ddmd.nm md hrs coUrud
without: requcer This ameridment 'is also consut-
ent wath the fmdxnp of n“rwcnl cmplnca] 'study
that Gndér pramt rule’ k)] mcamngful disclosure 1
often lickmg and ‘lhn séme form of Judicial

prodduig ' neca’ury 10 .chmcw’full disclosure.”’

- dstncy, disclosure 13 made oaly on requiest, and
wchmquuummenredmfewﬂthmw%of
the cases Fony-«wo of 92 probauvon offices’ do
" .not provide autorhatic nouce 1o defendant or
counsel of the availability of the report,’ in 18
_ dustricts,’ 3 rn.n)omy of the judges do not pmndc
iny potice of ‘the lvuhbuh!y of the n-pon ind in
20 dxnncu.wcb nouce s gwcn only on the day of
séntencing | In 28 distncts, the report iself is not
duscloned unu] the, day of. scnu:nan; In & mijonty

of casex Thmy-onc courts, mcnlly dudosc the
_report. on.lywl ‘coiinsel ‘andnot’ to the dde;ndanx.

© Fennell. & Hall! Due’ Process’ at’ Smmn‘ An unless ithe defendant "makes ‘8 specific requa:

Empincal and L‘W "Khalydis of the Du-clo-urv: ‘of Ouly1¥ disincts'dusclose 'the prcsemmcemponld

Pmmmecpau‘m Federal' Couru.%}ﬂm bmhddmdmlmdeoumel pnortothcdly“of
L Rey. 1613, 1651 (19&0) g S :axmn;m%%ormoreo(thecua andl

Tbt ddmd.nm & Hall'suprs, at 1640-49. br 14

rrh.nblc pr:kq ence ﬁpon doci qol ca.se vmh
the' unpouuop o( f Rn‘ hér,. thes

oceds j‘;f‘ j!py tbc
& ! ‘v“ .

preschtiform i s wfukngwxd“:fu!ﬁll 'its p‘urpdae.“l‘U

mfth: correc- lea du.closfare £y mk’de tutﬁamlly w ndnh(:oeﬂo(
scnwncmg to . perrml the naemon and raolbt;on
‘o{dumo{xmccuncypnorto‘lbe i”" y

hann;. "the; submmon o(‘addmonﬂ m!o-m’m

‘toqmbe pr‘ﬂ:emenocrvpon.xbcpurpo.q

_ the pmmtcwt invesugaton, report 1o ‘federa] !
-«Courts undcr current rule 32 s unumawx to‘ :
. ensure sccuracy of sentencing m!ormnuon Ini4

Tbaé ﬁndmp make 1f "cleat fhat ‘rule 32 in'is ¢

o L L1979 Amendment . - Rale 32cK3XA), (B) & (O, Three imporiant *
Rale 32 ¢ (€)(3) (D). The amendment 'to nule . changes are made 1n subdivmon (cX3): duclosure |

-d'mdm:' when! lppropnne.. and’ m!omie’d’ ”
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“x

A.llno(ed nbove.theBumudPrmmdlhe . and that.as s result “the aomouno({lhtpru:n
Parole. Commxwonmiewbtunudmcdlht‘rmlmnd.udmnotuulydefned“ Bmeev

présentence mvesngauon report. Under current  United Suies. 379 F.2d 113 (D.C.Gr. 1967,

practice. this can result in refiancs’ ‘BpONn EsscrIONS

o B rtphcxn lhe muufcs! injustice”™ sw'sdxrd
o(fu:(ml.hcrrpoﬂmtbemhn;dcmnl y s jus

, npphed. the ddcndmx must (unless Gaking s direct
appeal) proand twnder 28 USIC... § 2255 the.

R

lmcndmt.lddmdlnlvhoprmdlwohutb




B sxgmﬁc.nm

,oonncuon Ihay upu'ud, furiless
" quiredlbythe C“onsu(uhon of (he‘
" of this!State of olh‘cr\vue by tbcﬂ v

Rule 32

11 2255). Masciols v. United States, 469 F.2d
1057 (3rd Cir.1972) (Ruk 32), or mere fumlul
cocraion, Wojtowicz v. United States, 350 F.24

786 (24 Cir 1977) (§ 2235). United Suates v. Bar. |

tol, 572 F2d 188 (8th Cir’ 1975) (Rule )

Tbe one clear instance in which a Ru)e Jl(d) -

sttack might prevayl when a § 2255 challenge

would not 15 present in those circwts which have ' '

resched. the qua(mbk result that post-sentence

relref - undu 32(d) 1 avaslable not merely upon a’
xhomn; of a “manifest injustice’ but also for any,
dzmpon from lktera! compliance wath Rule 11,

United SUla v. Cantor, 469 F.2d 438 {3d Cir.

B

1972) Sec Advuory Commuttee Note to Rule .

H(h) noung the junsoundness of that' position.

The change 1 Rule 32(d), therefore: 13, at-besta
minof one in; lenm of how post-sentence miotions

10 %ithdraw plw will ‘e decnded Tt avouds the .

confunon which now obmm as o whether a
§ 2255 pcnnon rnusx be assumed 0 also be s
32(d) mouon' and. if 30, whether thu bears signufi-

* cantly upon how the mu(tt ahould be dcadcd

See, e.g, Lnucd Sulcs v. Wnuon, suprt it also

avoids the prnem undwrnble mu.luon m which -

the mere 'selection’of one of two hu;hl) similar.

avenues of, rthef fule32(d) 'of 1§, 2255, may have

proced ural’ consequcnca. Such’ as
whether u'fc govcmmcm an take an appeal from
the dmnc(‘ ‘court’s udv:nc rulmg (pomble under
§ 2255 only) 1Moraov:r.‘bci:ause { 2258! A.rsd
Rule JZ(d) K1 prop:fly chmctcnzcd u'lhe “'two
principal ‘lprocedures’ (or golhtml udck of a
federal plea’ conviction,” he! !
Right o Direct Aﬁ‘pul‘ From N cheril‘ Connc-
uon, 64 ComcLll LRev.

ed States"y Timmreck., supm mm‘ely,;‘
condern with' ﬁmhly sened “’by Lhe l|.rp’§ (
oolhtcnl“\nmck hu |pecul force |wth’, 'Q

L4

W

other than!Adticle3 50")‘

spenﬁc dld.unuom ndi
for relief u.ndcr § 2255)

319,327 (1979). ithis

" should be Jaliowed Lo“‘"'(bdn“
, upon nmhlg@omng&

RULES OF CRIMINAL PROCEDURE

grounds for withdrawal,” see United States v.
Michaelson. supra. and cases cited theran - (Illus-
tnuveo(nmwnwhxhvouldmmxhuwbut
would Likely fall shor, of the § 22588 Lest s where
the defendant now wanls 10 punue a certun
defense “which be for, good reason did not put_,
(or'ud earber, United States v. Barker, supry)

Altbougb ~the Lum: “fair and just® lsck any -
pretense of scientific exaciness,” United States v.
Barker, supra. guidelines . have emerged in the
sppellate * cases for  applying thus standard.
ththcrlbcmovmthsmadhukulmno-
cence 1 an unporu.m factor 10 be weighed, United |
Suates . Joshin, 434 F.2d 526 (D.C.Cr.1970), as. .,
Lhem&onvhythcddmmwmnotputfomud ‘
at the ume of ofiginal pleading. United States ;v.
P&wdlu.. 472 'F.24 52 (2d Gir 1973). ‘Tbe
amoun{ of ime which has passed between the plea
md the motion must also be uken into wcount

A swaft, clnngc of .heart 13 xuel! strong .
indication that the plea wasentered m
hutc and confusion *. * *. By ‘contrast,
,uf thc defendant has long d:lnycd bn
- Mlbdrl!ill motion. ‘and has rud the full
.‘benct’u of . compﬂenl counsel at all times,
. .xhcm:.som pven to support vnhdnwal
mus( have corwdmb!y more. foree
Umted Shrta v. Barker, suprx. - ! '

If (he*‘dd‘md;m aubluhc: such 2 ra.son, it is -
then xpprop fe ‘to tonsider. whethcr the govem
ment would ibe' prtjudsccd by withdrawal of the
‘plea; S;S‘Bs‘qpml prqudxce‘” iy be present for
vmd'}"‘"“ 'reasons. See’ Umwd Statés v. Jtrr)' 437
F.2d 600 (3d Cir.1973} {phyuai ‘evidénce had
been dtscarded) ‘Unned Sma v, quucz-Velu—
co, 471, FZd 294 (91h C)l’ 1973) (da!h of chief
governiment vrnnax) United aSmcs v.. Lomber-
dozz1, 436 Fi2d S?!m@ld Cm,l97‘l) (other, defen-
dants wﬂh whom defendxm‘ had b-cen joined “for
tnal hld“nlnéady Beeny’ tncd‘m [y lengthy tnal),
Flmswonh Sanford, MIS ‘Fad 5“(501 Cir.
1940) (pr‘bsechnon'm'hud ‘dismissed, 52 witnesses
who bad dome from«all over the cotntry ard’ {rom

M Wb, W

Thcre n"currenlly somie dup‘my m the mumcr
in which: prulenl-m& mohon‘s 0 ‘ntbdraw 2 gmlty
plea are daalf, with. - Some: courts proceed. as if
‘ rhdrlw the pia before; aemence ]
:o lon; ns lbquovemmcm fxils to
;prqudlced by'thei with-
j “” Sulu v: Savage,

yan. ‘At th aa;tencm; bgnn;, LBc

|
s

prejudice :y< tbq

'tbc ‘ov[emmpnt“ mhust the -
o "seekm“ ing
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good m.\on for being allowed“t0 wuhdrn: ‘h llUSC ! l205(c) Tbch!wo(thachuba:n
pha ‘A3 stated in United Stites v. SaN, $58° FZd‘ gddca'lo the rule to 'make it clear that the Icscr
1073 (2d Cur.1977):. ’The‘”Go‘vemmem 1 B ‘su.ndudn.bogovumpnorwtbcmdsugto(
nqmrad to show prqudm: wben 2 dd’encum ha¥ senlzncm; when the judge, pursuant to. that.stat-
sbown’ no*mﬁk‘!cnl 3rounda for pmmlun; wuh- . "ute, bal commitied the defendant 10 ‘the :\uu::dy
dnwd o( s (u:lly plﬂ. lllhough sucp prq of the. ,Allorney General for study pzndmg final
dnpounou Several ‘afcdits have beft'this issisé
.open,’e g, Umtzd ‘Stated'v. McCoy! 477 F. 24550
(Sth- Cur. 1973} ‘Callaway United ‘States, 4367
'F.2d 1140 (10K fa%ey. ‘while Some bavetheld
thu s ‘nlhdnlrll mouon med betm::n unuuve

i ker. s‘uprn. quotmj ffom Brn-
7u

lzncmg while
) M»cﬂn'endy

@
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accurately resolved. In exercising this duiscreton, where retenbon of & report 1n a local detenbon
the court retans under the amendment the au-  facility mught pose a danger to persons housed
thonty to refuse 10 delsy sentencing when a delay there, the dustnct judge may direct that the defen-

'um.ppvopnu:undulhcamunca dant not personally retain 8 copy of the repornt

In amending subdivision (cX 1}, the Committee  untl the defendant has been transferred to the
conformed the rulke to the current practice in some  facility where the sentence will be served.
courts: i.e., 1o permit the defendant and the pros- Because the jes peed not return the,
a:uwrt.owelpfwmrtpoﬂpnorwtpb tence report 1o the !uonomca.lheSolhowt
orgwlrys!xhecqummththevnnmconmto( G ] should be sble to the report in
the defendant, receives the report at that BMe g iging whether to permit the United States to
The amendment permits, but does not require, appeal 8 sentence under the Scnlcncmg Reform
disclosure of the report with the wnitten consent 4oy of 1984, 18. USC § 3551 et seq.

of the y Altbough the Com concerned sbou

The amendment to change the “reszsonable ‘ ' nutiec was about
ume’” language in subdivision (cX3XA) to ot least the paunnlu;u “l incld h.?:'l" ﬁdmuﬂ:‘:
10 days pnor 10 sentencing. unless the defendant mpom“’b'u" ot \ l:d:ddd m:""ho" : ght

waives the mmimum penod, conforms the rule to
18 USC. 3552(d). Nothing in the statue or the D¢ sdverely affected by such mateul. it decaded
: not o récommend st this time a change in the

rule prohibrts a court from requinng disclosure at

an earher tme before sentencing !Thc inclusion Ukt which would require complete dusclosure.
' YO . Some dngno‘uc matena) mught be partcularly -

of a specific waiver provision is mtended to con ful when & court 1m von, and rmghl

* form the rule to the statute and 13 not intended to \ well be harmaful 1o the defendant ;f disc

suggest that waver of other nghts 13 precluded

fe
:u};:n;mﬁi waiver provision 13 set forth in s rect “officials 1n nbmg treatment pro-
. grams for an incarcerated defendant. Information
The language requinng the court to prowide the pmwded by confidential sources and information

Moreover, some of this matenal might asnist cor-

" defendant and defense counsel with a copy of the poung, a ' possible threat of harm to third pirues

presentence report complements the abrogation of s pyrycularly troubling 10 the Commitiee, since
lubdnvi.\ion‘ (E), which had required the defense to this in‘fomuud'n 15 often extremely pegative and
return the probation report,  Because a defendant thus potentially harmful to s defendant. The
or the government may seck to.appeal a sentence.  Commurtee concluded. however, that 1t was prefer-
an opuon that 1 permitted under some circum-  Lpje 1o permit ‘the pmb-uon officer to include thn

stances, there will be cases in which the defendant mforrmuon in ‘8 report.so that the sentencing

bas & need for the presentence report dunng the oy maly determine whether 1s ought 10 be dus-

‘preparation of, or the response to, an appeal closed to the defedchm If the court determines

This 1s one reason why the Commuttee deded (5, should not. be disclosed, it will have to
that the defendant should not be required to decide ‘whether 10 Summanze the contents of the
return the nonconfidentual portions of the presen- informauon or to hold that no finding as to the
tence report that have been disclosed.  Another undtscloscd mfomum will' be made because
reason is that district courts may find it deuirable ;uch informauon will not be taken 1nto account in
to adopt portions of the presentence report when  Lniencing. Substantial due process  problems
making findingy’ ol’ fact under the guidelines. may anse if a coun sttempts 10 summanze wnfor-
They would be inhibited unnecesaanly from rely- mation in a presenience’ repont, the defendant
ing on carcful, accurate presentence reports if  cpgijentes the information, and the court atlempts

_ such reports could not be retained by defendants. o maye & finding as to the accuracy of the

A third reason why defendant should be able to ln{om(fon without disclosin ‘
: - g 10 the defendant

retun the reports duclosed 10 them is that the  h. youree of the informanon o the detals placed

Supreme Court’s decwuon 1n United States Depart- pofore the court. In d ing not 10 require

menit of Justice v. Julian, 48 U.S. _ (1988), disclosure of hing in a Lence

198 5.Cx. 1606 (1983), suggests that defendants |\ Committes M’ no M‘m‘ ent that ﬁnd‘mp

will routincly be ‘able to secure thar reports 14 validly be made based upon disclosed

through Freedom of Information Act suits No . mformman e
public interest is served by continuing to require [ N

" the return of reports, and unncocssary FOIA hiti- Fmﬂy.vmmoflbemkvmzmdam

puonsbouldbeavadedunmulloflbem tralized. RESFEE
ment to Rule 32. N < at
.. 1951 Ameadment ngs

mnmdednkdouuotdxm wbcthertbe
ddmdanxort.hedd‘mdmnhvyasbouldmm Thenmaﬁmenumwchma] Notubsu.nuve

the ptuenwtce n#on_ ln uctpuom.l caes chnngammtmdcd coeede
. . . Mt Pyt 3
wrot FEDERAL PRACNCE AND PROCEDURE LT ear

LEWRE AT T

Circumstances under which plea of guilty may Relationthip between judgment on verdict pnd
be withdrawn, see Wright: Criminal 2d § 175, ruk peruining to rendenng ‘of verdicls, _see

of t w & Wnght: Crimunal 2d § SI1. .

MxlDl:fb(‘:lu:! § %T;nmrmm e Wright Relationship to rule 410 of Federal Ruléwo(

Discussion ‘of this rule, see Wnght & Grabam: f";d}:‘;“ see Wright & Graham: E"':dﬁu
Evidence § 5438. Sentence and W

jud t. see nght Cﬁmiml

. Necessnty of expediting cnmunl ptuceedmp d‘- 24 § 521 et seq. gmen et

“!u'detcrmzmuondluﬂl.se:\\/n;ht Crimunal Withdrawal of ples of nolo contendae.uc

u 6 632- Wnght: Crimunal 24 § 177. L.

10
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HEHO TO: Advisory Committee on Criminal Rules
fROHx . Dave Schlueter, Reporter

RE: - Rule 40(d); Proposed Amendment to Explicitly
Authorizing Magistrate Judge to Set Terms of
Release of Probationer or Supervised Releasee.

DATE: September 2, 1992

Magistrate Judge Robert Collins has recommended that
the Committee consider an amendment to Rule 4@(d) which ,
would explicitly address the ‘issue of whether a magistrate
judge acting under that rule may set term of release of a
probationer or supervised releasee. His interest in this
issue arose out of a case before him. His lengthy and
careful analysis of the issue is included in the attached
Memorandum and Order. He ultimately concluded that Rule
490(d)(2) and 32.1(a)(1) authorize a magistrate judge to set
condltlons in certain cases.

This matter will be on the agenda for the Seattle
meeting in October. :



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES N
WASHINGTON, D.C. 20544
ROBERY E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHARM AN KENNETH F. RIPPLE
APPELLATE AIRES
SAM C. POINTER, JR.
JOSEPH F. SPANIOL. JR. August 17, 1992 CIVIL AWLES
SECRETARY WM. TERRELL HODGES

CRMINAL AULES
EDWARD LEAVY
SANKRUPTCY RUALES

Honorable Robert B. Collings

United States Magistrate Judge

918 John W. McCormack Post Office
and Courthouse

Boston, Massachusetts 02109-4565

Dear Judge Collings:
. N
Thank you very much for your letter of August 11, 1992 suggesting an amendment to S
Rule 40(d), F. R. Cr. P., permitting a Magistrate Judge to consider conditional release of a
probationer or supervised releasee when arrested in a district other than the district having
jurisdiction of the person.

By copy of this letter to our Reporter, I will ask that your suggestion be placed upon
the Advisory Committee’s agenda for consideration at its upcoming meeting in October. You
will, of course, be informed concerning the result of the Committee’s deliberations.

Thank you again for your suggestion.

Very truly yours,

Wm. Terrell Hodges

c: Honorable Robert E. Keeton
Professor David A. Schlueter v~

Dave: Please add this to the agenda for the meeting in Seattle.

e s a



- Hnited Htates »Bistﬁid= Court
Bustrict of ﬁusathuatns g
918 John . McCormack Post. @fﬁr: % ¢nunt;uuar
Iusmn ﬁuua:hums 021094365 '

Esobert 8. Collings
Hlmited Siates Magiatrate Judge
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‘August 11, 1992 '

*****

Chairman, Adv1sory Commlttee on
Cr1m1na1 Rules

Chief Judge, U.S. Dlstrlct Court

Suite 108, United States Courthouse

611 North Florida Avenue

Tampa, Florida 33602

v

Dear Judge Hodges:

I am writing to suggest that the Advisory Committee' on
Criminal Rules consider an amendment to Rule 40(d), Fed.R.Crim., to
. make explicit whether or not a magistrate judge is empowered to set
~conditions of release on a probatlon violator who is arrested on a
probatlon violation warrant in a district other than the district
in which probatlon was 1mposed For some time now,‘ the U.S.
Attorneys in this district have been taklng the position that if
an alleged probatlon violator is arrested in'a dlstrlct which was
not the district in which probation was imposed and probation
jurisdiction has not been transferred to the district of arrest,
the magistrate judge in the district of arrest’ is'not empowered to
'set conditions of release pending removal, but must detaln the
alleged violator. 1 ‘

The issue came to a head in a case before me, and I have
labored to find out the answer. To my dismay, the analysis required
a lot more work than anticipated, and although I reached a result,
the answer is far from clear. I enclose a copy of the Memorandum
and Order I wrote on the subject in the case of United States V.
Weddleton.

May I suggest that if the committee is of the view that
magistrate judges should be permitted to set bail in all cases in
- which a probation violator is arrested in a district other than the
one which imposed the probation, the committee amend Rule 40(d) so
‘that language whlch I have underllned is added:



(d) = Arrest ith‘ProbAtioner‘*Qt‘<8upervised . ﬂ (:b
Releasee, If a person is arrested for a S
violation. of probation or supervised release ,
in a district other than the district having R
jurisdiction, - such person shall be taken . o CUNT
without unnecessary delay before the nearest

available federal. magistrate [judge]). The

person may be released pursuant to Rule 46(c).

The federal magistrate [judge) shall...

On the other hand, if the committee is of the view that
conditions of .release' should not be able to be set in the
situations ' governed by Rule - 40(d) (2) and/or . 40(d) (3),
Fed.R.Crim.P., may I suggest that amendments be fashioned to those
sections of Rule 40(d) to make them explicit on the issue..

:Véry truly Qohrs;
! 7 I/\

| ////J/ G _

~ ROBERT B. COLLINGS
‘United States Magistrate Judge

Attachment (1) -~ = . . , , L < <j\
o \ , \ )

Copy to (w/ attachment): '~ .. . o L a

Honorable Robert E. Keeton, Chairman : -

Standing Committee on Rules v
of Practice and Procedure

United States District Judge ‘

306 John W. McCormack Post office
and Courthouse = | o

Boston, Massachusetts 02109

o
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defendant was being superv1sed by the Probation Office

and must holo the Q‘f‘ aant in custody under the apollcable

- UNITED STATES DISTRICT COURT -

DISTRICT OF MASSACHUSETTS

UF *ED STATES Or AY:PICA,

v. ) | MAGISTRATE ‘JUDGE ' DOCKET NO.
: . ‘ ‘ 92-0869RC" (D‘ Mass.)

91-0110 CR-KING (S.D. Fla.)
MARK WEDDLETON.

 MEMORANDUM AND ORDER RE:
SETTING .CONDITIONS OF RELEASE

COLLINGS, U.S.M.J.

~ INTRODUCTION

Mark weddleton was arrested in the DlStrlCL of Nassachusetts

‘ ,fon a warrant tssued by the Unlted States Dlstrlct Court for the .

Southern DlSLrlCt of Florlda. The warrant was based on a Petition
filed by ‘the U.S. Probatlon Offlcer for the Scuthern District of

Florida on March 4, l992 alleglng that the defendant v1olated the

“\terms and co“dltlons of his probatlon whlch had been 1nposed in

|, that Court on SeptemberIBO 1991. Although ]urxsdlctlon over the

probationer has not(fbeen transferred to Massachusetts the
in
Massachusetts and the acts which formed the basis of the allegation'

that defendant v1olated hls probatlon occurred 1n Massachusetts.

The Governnent‘contends that on these facts, the under51gned

has no dlscretlon to, set condltLons of release for the de‘endant‘

awland/i‘




rules; counsel for the defendant contends otherwise. The issue

requires a close analy51s of the hlstory and wording of the

appllcable statutes as well as the 1nterplay between Rules 32.1 and 3

‘40(d) of the Federal Rules of Crlmlnal Procedure,

STATUTES - PAST AND PRESENT

I first turn to the statutes both past and present whichv

have governed the arrest of probatlon violators to determine

whether any speak to the question of whether, after a probationer's

arrest, a judicial officer has the power to release the violator on
bail or conditions after 1initial appearance pending further
hearings on the violation.lHoweuer;‘before commencing the analysis
of the statutes, one further fact nust be mentioned.‘According to
. the indictment which was filed in the Southern District of Florida
upon which the defendant was conv1cted and: sentenced to probation,
the offenses of uhlch the oefendant was’ conv1cted occurred between
Decémber 11, 1990 and January 6, 1991. ThlS 1s 1mportant because
the applicablelstatutes are dif erent ‘or persons conv1cted of
offenses occurrlng before hovenber 1, 19387 and offenses committed
after that aate. In the 1nstant case, the defendant conmltted the

offenses for which he was conv1cted after November 1, 1987.

Statutes Appllcable To Convictions For
Offenses Committed Before November 1, 1987

If the offenses for which the defendant was convicted had
occurred beforeﬂNovember l 1987, the procedures to be followed

after hlS arrest in, Massachusetts would have been governed by 18

' &L S.C. § 3653, *whlch prov1ces, in pertinent part:

If the probatlo“er shall. be arrested in any
'district other than that in which he was last
superv1sed . he: shall. be returned 'to the. . -

¢

el
,‘/ /r/



“district in whlch the warrant was, issued,

~.unless - jurisdiction - over hlm has been
transferred as above: prov1ded to the district

~in which he "is found, and ‘in that case he

saall be. detained pendlng further proceedlncsm
‘that. dlstrlct.‘

R

June 25, 1545, c. 646, 62 Stat. 842; May 24, 1949, c. 139, § Se, 63

stat. 96. -

A close reading of thls statute reveals that if ]urlsdlctlon is not

transferred to the dlstrlct‘ofg@rrest,mthe defendant "shall be

- returned to . the ‘district’ in which the warrant iSsued." CIf

Jjurisdiction is transferred to the district of arrest, the

defendant "shall be detained pending further proceedings in that

district."\It,is clear that the last independent ciause; i.e., "ang

in that case he shall be detained pending further proceedinds in

that districz, ™ refers to the clauserimmedfately preceding,,i,e.,

'"unless jurisdiction ‘over - him has been transferred as above

- provided to the district in which he is found." Thus, the statute

requires that a person be "returned" when probation supervision has

been not been transferred and "detaineg" when'the”juriSdiction has
been transferred. 'The meaning of the word "detained" seems clear
3fenough.‘8u does’ the word "returned"\lnclude detention, 1.e., does

}'the,word "returned! mean "returned‘ln custody?" It would seem odd

to require detention when jurisdiétion is%transferred but allow
conditions of release to be set when a defendant is to be returned

to the dlstrlct in whlch the warrant 1ssued

o

Tltle 18 U S C. § 3653 was orlglnally enacted on June 25, 1948

as part of a comorehen51ve revision of the cr1m1na1 code When

xenacted the last two sentences read as follows~

N




The wa;rant’(for‘EhefpfbbatiOnef's*Arréstj may o o
be executed either by the probation officer or - 2y
the United States marshal for either .the A
district in which the. probationer was placed .

‘ upon‘pﬁQbafiod”Ofﬁfér‘any‘disttitt,inwwhichvhe SRR,
is found. If the probationer is arrested in a
district other ‘than that  in- which . he was
placed upon probation, tﬁefbffider‘making the
arrest may return him to the district in which
the warrant was issued. ' R a

R A

The wording ~of this  Statute would seem to imply that the

probationer would be *“returned" to the district in which the
warrant was issued in the custody of the officer who made the

arrest.

/

It4so‘habpens that'on ;he same date as Congress passed the
comp;ehensiye reyisign o? the criminal éode,‘i.e., June 25, 1948,
Congress also\passeq éﬁ{émenament to § 3653 by amending the 1925
Act which héd eétabliéh;d a prébation system in the United States
Courts. This statute read, in pertinent part:

If the probationer shall be so arrested in a.
district other than that in which he is being -
supervised, he shall be returned to the

district out c¢f which such warrant shall have

been issued, unless jurisdiction over him is
transferred as above provided to the district

in which he is found, and in that case he

'shall be detained pending further proceedings

in that district. . ,

H.R. Rep. No. 2766, 80th Cong., 2d Sess, (1948), reprinted in. 1948
U.S. Code Congressional Service, p. 703-4. A ’

In 1949, to reconcile two separate”and‘overlapping amendments made
on June 25, 1948 to the sane statute, Congress again amended § 3653
so that it reads as it now does for offenses occurring before

"November 1, 1987. See § 3653, ‘page 2. supra.

5

Thus, = it. can be seen “that ,thew‘prbvision\ regarding a

9
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<%Mf probationer being\"detained" first appeared»in'the‘amendments to

~1 . the act prov1d1ng for a probatlon system, the reV151on of the
criminal coce passed the same day prov1ded that the offlcer maklng
the arrest could "return" the probatloner to the dlstrlct from
which the warrant'issued‘ In reconc111ng the tw Congress in
‘essence, followed the. amendment to the act, prov1d1ng for the
establishment of a° probatlon‘ system whereby ‘a defendant is
| - "returned" if jurisdiction is not transferred and "detained" if
! : jurisdiction is transferred. |
The legislatrﬁe historyioftthe amendnents to the‘probation act
is brief and provides no clue as to what was meant by the use of
~the word "detained." The prihary thrust,of the amendment was to
allow for transfer of jurisdiction whicn did not exist prior to the
wwf enactnent. Prior practlce had permitted transfer of supervision,
D but if there was a’ v1olatlon, ‘the probatloner "...nust be returned“

'~ to the court which granted probatlon"‘a procedure.sometlmes

1 v involv[ing] considerable. time and expense " S. Rep. No. 1544, 80th

- fﬂ' Cong., 24 Sess. (1948),'repr1nted in’ 1948 u. S Code Congressional

| Sservice, pp. 2061-2. The anendnent enacted on June 25, 1948
provided for a. transfer of ]urlsdlctlon after arrest if. both
| 4. districts consented However, 1t is unclear why the word "returned"
H ‘ﬁ"ls used 1f jurlsdlctlon is not transferred and uhy "detalned" 1s
‘used if jurlsdlctlon is transferred. | “

P x Statutes Applicable To Convictions For .
4 : Offenses Committed After November '1, 1987

“Be that as it may, the statutory provisions governing cases.in |
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which the underlylng offenses occurred after Novenber 1 1§87 (ié

U.s.c. § 3565) ‘was enacted on 0ctober 12, '1984 and haswnb‘similar
,‘nrov151on hae\sectlon prov1des ;1n?pert1nent‘pér"

c(a) Contlnuatlon ‘or’ revocatzon. = If the
\defendant vioclates a condltlon of probation at
any .. time  prior ' to " ‘the' “expiration or

' tterﬂlnatlon of the . term of probation, the
court may, after a hearlng pursuant to Rule
32.1 of the Federal Rules of Crinminal
Procedure, and after: considerlng the factors
set forth in section. 3553(a) to the extent
they are applicable - . - ‘ - ‘

(1) continue him on probatlon with
or without extending: the term or
modifying or enlarging the conditions; or

(2)  revoke the sentence of
probation and 1rpose any other
sentence that was available under
subchapter A at the time of the
initial 'sentencing.

Pub.L. 98-473, Title II, § 212(a)(2), October 12, 1

%84, 98 Stat.
1995, amended Pub.L. 100-690, Title VI, 5 621,, Title VII,: §
7303(a)(2), Nov. 18. 1988, 102 Stat. 4361 4464; Pub.L. 101-647,

Title XXXV, § 3585, Nov. 29, 1990, 104 Stat 4930.

As can be seen, there is no nentlon whatever in this statute of the’

procedures to follow un en a probatloner is arresteﬁ in 2 district
other than the district ahlch 1ﬂposed the probatlo“ and from which
the warrant issued. Congress d1d not 1ncorporate 1neo
§ 3565 the provisions of § 3653 requ1r1ng that probationers
arrested in other alstrlcts be elther "returnec" or "detained.
However, whether by omlttlng the language of § 3653 1n the new
statute, Congress 1ntended to allow for the settlng of bail . or
condltlons of release in such 51tuat10ns 1s unclear. |

: A rev1ew of the leclslatlve hlstory of the resea- of 18 U.s. C

§ 3633 and the enacemene cf 18 U. S C § 3565 for cffenses comnleted

&
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‘after November 1, 1987 does not reveal any discussion as to wHy the

provisions‘of § 3653 governing’the'eituatioﬁ ih;bﬁich a probationer
is arrested in a‘géstriot[other‘thethheLOne«in Jhith the rarrént
was issued Qere‘ﬁot intluded in" §: 3565. There is the followlng
statement in the leglslatlve hlstory to § 3565

Provisions governlng the arrest of a
probationer are contained in proposed 18 .
U.s.C. § 3606;° provisions ° governing the
hearing to be accorded the probatloner are
contained in Rule 32.1 [FN 230: See Gagnon v.
Scarpelli, 411 U.S. '778 (1873); 'see also
Morrisey v. Brewer, 408 U.S. 472 (1972).] The.
Committee felt it .appropriate to 1leave

. procedural provisions concerning probation
revocation rights in Rule 32.1 where they w111[
remain subject to periodic revision by "the
Judicial. Conference of the United’ States if
necessary.

S. Rep. No. 225, 98th Cong.,A2d Sess. (1984), reprinted in 1984
U.S.C.C.A.N. 3182, 3185. l o *

It could perhaps be argued that when the Cornittee referred to,
"leav{ing] procedhfal provisions .concernin the‘ robatlon
g g ‘ P

revocatlon tlghts in Rule 32.1 where they w111 retaln subJect to

"perloolc revision by the Juo1c1al Conference 4‘-t meant tc leave

: {@m\\p'

'

that  statute deallng with  situation in

the ouestlon of whether condltlons of release nay be set to the

rule also{ However, the c1tatlon to “the Gaonon and ho*rlsev cases

" makes it clear that the - procedural prov151ons" referred to are
bthose governing the hearlng as conta1ned in Rule 32, l(a)(l)(A)

'through (D} rather than- to any 1ssue of whether condltlons of

Loh

- release may be set.k

It 1s noted that the pertlnent prov151on of the 1949 ve*51on

of § ’653 under alscu551on 1s contalned in the thl*d parac*aoh of

which ", .the




. probationer...[is) arrestedtjhgény;ﬁistr;ctfbtﬁér‘thaﬁ that in

which he wasllast;supervised."f‘The‘ohiy‘meﬁtion of afrest of a

probationgr in the legislative history of § 3565 is the statement

that "...[p]rovisions governing the arrest ‘of the probationer are
contained in propbsed 18 U.S5.C. § 3606." Section 3606 provides

tbat:

If there is probable cause to believe
that a probationer .on supervised release has
violated a condition of . his probation or
release, he may be arrested,' and, upon arrest,
shall be "taken without unnecessary. delay
before the court having jurisdiction over him.

A .probation officer may make such an arrest °
wherever the probationer or releasee 'is found,
and may make the arrest without a warrant. The
court having supervision of the probationer or
releasee, or, if there is no such court, the
court  having last supervision of the
probationer or releasee, may issue a warrant
for the probationer or releasee for violation
of a condition of release, and a probation
officer or United States marshal may execute
the warrant in the district in which the
warrant was issued or in any district in which
the probationer or releasee is found.

The legislative history of § 56061reads, in pertinent part:

Proposed 18 U.S.C. 3606 continues the
provisions of 1€ U.S.C. 3653 which authorize
the arrest and return of a probationer to the
court having jurisdiction over him when there
has been a violation of a condition of
probation, and expands the provision to refer

If the probationer shall be arrested in any
district other than that in which he was last
supervised, he shall’ be returned to the
district in which the warrant was issued,
unless jurisdiction over him has been
transferred as above provided to the district
in which he is found, and in that case he
shall be detained pending further proceedings
in'that district.

K .
. [
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to persons on superv1sed release ‘pursuant to o
section 3583. The Committee intends that any
probationer arrested for v1olatlon of a
condition of probatzon. be returned to the
district in which he is belng supervised even
if the arrest is made in a different dlstrlct.

S. Rep. No. 225, 98th Cong., 2d §ess. (1984) reprlnted in 1984

U.S.C.C.A.N. p. 3182, 3316.
The use of the word "return" in the\legislative history is of
interest. Does the word mean "returned in custody" as the word

"return" did in the 19*8 and 1949 enactments to 18 U S C. § 36537

There is no exp11c1t ansuer glven.

Lastly, a rev1ew of the prov151ons of the various bail
statutes in effect fron 1948 to the present reveals no mentlon of
whether a probatlon violator has a rlght to be released on bail

penc ng probatlon revocatlon proceedlngs or whether indeed the

- Court has the power to release a probatlon v1olator on ball pending

either a prellnlnary hearlng or a revocatlon hearlng See Section

" 3141, Act June 25, 1948, c. 645, 62 Stat. 683, amended Pub.lL. 89-

465, § 5(b), June 22, 1¢66,. BO»Stat. 214, repealed Pub.L. 98-473,
Title II, c. 1, § 203(a), Oct. 12, 1984 98 Stat. 1976.

RULES 32. 1 P"D 40(d), FEDERAL DULES OF CRIMINAL PROCEDURE

Slnce a review of the appllcable statutes and leglslatlve
histories has’ falled to answer the questlon of whether a jud1c1al

offlcer has the authorlty to set condltlons of release when a

'probatloner is arrested for v1olatlon of probatlon in a dlstrlct
F‘ other than the dlstrlct whlch 1mposed the probatlon ‘an exanlnatlon

wof the anpllcable rule and adv1sory comnlttee notes 1s necessary



Rule 4O(d),AFed R. Crlm P ‘providesffffrr“”‘

(d) Arrest of Probationer 'or ‘Supervisea
Releasee. If 'a’ person is arrested for a
violation of probatlon or superv1sed release oL
in a district other thah' the distrié¢t having ~ ¢ ¢
jurlsdlctlon, such person shall be taken. i
wlthout unnecessary delay" Before . the nearest

available federal ' magistrate. The federal
maglscrate shall

(1) Proceed ‘under Rule 32.1 if

jurisdiction. ' over - the person is
transferred to that dlstrlct'

(2) hold a.  prompt preliminary
hearlng if the alleged violation occurred
in that district, and either (1) hold the
person to answer in the district .court of
the district having jurlsdlctlon or (ii)
dismiss the proceedings and so notify
that court, or \

(3) otherwise order the person held
.to answer -in the district court having
jurisdiction, upon production of
certified copies of the judgment, the
warrant, and the application for the
warrant, and upon the: flndlng that the
person before the magistrate is. the
person named in the warrant, the federal
naglstrate shall hold the person to
answer in the district in which the
warrant was 1ssaed

The instant <case is c‘early governed by Rule 40(d)(2),
Fed.R.Crin.P. TheA v1olation is alleged to have occurred in
Massachusetts and jurlsdlctlon has not been transferred. However,

the rule is silent as to unether a federal maglstrace judge can set

condltlons of release pendlng the prellmlnary hearlng in the‘,r

-

district of arrest and/or the flnal revocatlon hearlng in the,

\dlstrlct from whlch ‘the‘ yarrant‘ issued. lRule 40(d)(1)';

Fed R. Crln.P.) as amended in 1982, contains a reference to

-

2le
32.1, Fed.R.Crim.P.; Rule 40(d)(2) does not. Howewver, the confu-=t

10
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v(j\ of a preliminary hearing is governed by ‘Rule ' 32.1(a) (1),
I s ‘ ’

Fed.R.Crim.P-,rwhich provides:

Thus,

(1) Preliminary Hearing. Whenever a

person is held in custody on the grounds that
the person has violated a condition of
probation or ‘supervised release, the person
shall be afforded a prompt hearlng before any
judge or a United States magistrate who has
been given authority pursuant to 28 U.S.C. §

636 to conddct such hearlngs in order to

determine whether there is probable cause to

‘hold the person for a revocation hearlng The

perscn shall be glven

(A) ~notice of the preliminary

hearing 'and 1its purpose 'and of the B

alleged violation;

(B) an opportunity to appear at the

hearing 'and present evidence in the '

person's own behalf;

(C) upcn request, the opportunlty to
guestion witnesses against the person

unless, for good  cause, the federal

uaﬂlstraue’uec1des that ]ustlce does not
require the appearance of the witness;

>

anda

(D) nctice of the person's right to
pe representad by counsel.

The . proceedirgs ‘shall  be  recorded

stenographlcaII, or by an electronic recording

device. If pro~aole .cause is found to exist,
the person shall be held for a. revocation
hearing. The person may be released pursuant
to Rule 46/(c) pendlng the revocation hearlng

If probable cause is not found to exist, the

proceed;ng shall be dismissed.

2 .

Revisions have been proposed to both Rule. 32.

Rules 32.1 and 40(d) (1), Fed.R.Crifn.P.,2 provide for the

and ‘a0

\”@ Fed.R.Crim. P. See 137 F.R.D. 500-502. However, no changes have been

{%\

propcsed to the subsecti

Rule 32. l(a)(l) and- 40(u)

R S S

o"s appllcable to the instant case,

i.e.,



settlng of COﬂdlthnS of release pendlng a revocatlon hearlng at‘

Ty

least as to probatloners who have been. arrested in eltherche'

t
dlstrlct in which the probatlon was 1nposed or the dlstrlct to
which jurlsdlctlon has”beeh transferred The questlon 1s does the
prov151on of Rule 32 1y Fed R Crlm P., prov1d1ng for ba11 pendlng
a f1na1 revocatlon hearlnc ‘apply to the 51tuatlon set forth’1n
Rule 40(d) (2), Fed R Crln P., whlch applles to thls case uhere the
probatloner is arrested in a dlstrlct to which jurisdiction has not
been transferred but in which the alleged v1o1at10n occurred?
Although not raised on the facts of the 1nstant case, a further
question is whether condltlons of release may be set in a case
governed by Rule 40(d) (3), Fed R. Crln P., in ynich & probationer is
arrested in one dlstrlct no transfer of Jjurisdiction has been
acconplished, and the" acts which form the basis of'the violation

did not occur in the district of arrest.’

It is to be noted that the use of the worcs "shall be helg"

3 Upon first reading, it is noted that Rule 32. l(a)(l) (eff.
12/1/91) does not provide for release from the tire of the initial
appearance upon arrest to the time of the prel minary hearing. This
is because, by its terms, Rule 32. 1(a) (1) only appl*es to "a person
held in custody on the ‘grounds that thHe person has violated a
condition of probation.". Persons who are not held in custody on a
probation violation: charge are not entitled to a preliminary
hearing. Thus, the rule presumes that a probationer may be
arrested, brought before a magistrate judge for an initial
appearance, and not held in custody pending the revocation hearlng,
presumably because conditions of release were set at the initial
appearance. If a probationer is detained at the initial appearance,
he is " held in custody" and is entitled to a preliminary hearing
pPursuant to Rule 32. 1{a)(1). That rule explicitly allows a
magistrate judge to release a probationer after a prellmlnary
hearing if the probationer had ‘not been released upon his initial

appearance but rather held in: custody pending the preliminary
hearing. See Rule 32.1, Fec.R Crim. P., hotes of Advisory Committee

to 1979 Addition.

12
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Q:\‘orv"shall hoid" as used in Rules 32.1(a), 4q(dj(2) and 4?{@)(3),‘

il Fed;R.Crim.P.; do not meanl"shall be detainéd."'Rather, the words -
have the sare meaﬁing in ;ﬁese rules ‘as. they do in ‘Rule 5.1,
N Fed.R.Crim.P., uhicppro§i§esthat if probable cause is found after
W: a preliminary e#amination,i“...thefedgral magistrate [judge] shéll
\ﬁ‘ hold the defendant fo‘angwer in the Qistric£éourt.fANo one would

contend that the words as used.in Rule 5.1, Fed.R.Crim.P.; mean

o TR Yo
[ "

that any tiﬁe a magist:ateyjﬁdgeffind;‘pfogable‘causé»after a
preliminary hééring, lthe magistrate "judge ‘must detain the
defendant. Raﬁher, ﬁhe word "hold" means that the case will proceed.
and the defendant will be subject either to cénditions of release
‘or detenﬁién és opposed to being "dischargéd"yas éer Rule 5.1(b),
Fed.R.Crin.P. Similarly, in Rule 32.1(a), Fed.R.Crim.P., if
C:Dprobable cause is foﬁﬁd, the probationer “sﬁall‘be héld for a_
:ﬂ’ revocation heéring" ‘bgt if p;obéble cagée is nét found, . the
proceedings shall be "dismissed.# .The same is true of Rule
. 40(d) (2), Fed.R.érim.f. After a p;elimina;y hegring; the magistrate
- judge is \com:anded to either ﬂhqid? the person tby answer or
yf‘"dismiss the prccéedinés.“ This poiﬁt is made explicit in the Notes
| of the Advisory Committee to the 1979 Addition to Rule \32.1;'
i:Fed.R.CriﬁLP., which state:u 7 ‘
| The federalrmagistrate fjﬁdgé}...if he
: finds 'probable cause of a violation [is to}
i hold the probationer for a revocation hearing.

y The probationer may be released pending the
! revocation hearing. S

t

Emphasis added.
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DISCUSSION

Returnlng to the framework of Rule 40(d), Fed R. Crlm P ; it is
to be recalled that rule covers three scenarlos’whlch may be

appllcable when a probatloner is arrested in a’ dlstrlct other than

the dlstrlct whlch imposed the probatlon. These three are (1)

jurisdiction. is transferred to the dlStrlCt of arrest (RuleA

40(d) (1), Fed.R.Crim.P.); (2) jurlsdxctlon has not been transferred

but the acts which form the basis of the aileged violation occurred

in the district of arrest (Rule 40(d5(2), Fed.R.Crim. P‘)' and\(3)
]urlsdlctlon has not been transferred ‘and the acts which form the
basis of the alleged violation dld not occur in the district of
arrest. (Rule 40(d)(3), Fed.R.Crim.P.) /

The result in the first fscenario; i.e., the (situation
described in Rule 40(d) (1), réd.R.Crin.pf, is clear; the'rhle
explicitly commands the magistrate judge to "[plroceed under Rule
32.1." Put another way, the maoistrate ﬁudge should proceed in the
same manner he would proceed if the probation had‘been imposed in
the district in which the magistrate ﬁudge sits. since Rule 32.1
~ applies only when a person is held in cﬁstody, it woold seem that
the only inference which can'be drawn from the rﬁies is that upon
initial appearance after arrest, the maglstrate judge is empouered

' to set conditions of release. As noted 1n footnote 3, sugra Rule

' 32.1, Fed.R. crim. P., spec1f1ca11y prov1des for the settlng of\

“conditicns of release after a puellmlnary hearing pending the’

revocation hearlng. It would be jllogical'to infer that the framers

of the rule intended that an arrested probationer, upon

A
s |
'

ls

itial

o



. - appearance before ahnagistrate judge, must be held in custody

'pendlng the prellmlnary ‘hearing but c0u1d be released after the

prellmlnary hearlng pendlng the revocation hearing.

Thus, I conclude that in the situation governed by Rule

,40(d)(1), Fed.R.Crin.P., a magistrate judge. may set conditions of.

release upon initial appearance: the setting of the conditions is

governed by- Rule ~46(c), Fed.R.Crim. P.,» whlch 1ncorporates the

o .
b\;kv

standard of 18 U.S.C. '§ 3143 in whlch the standard for release

w&’

pending sentencing or appeal is promulgated.

I turn next to the third scenario, i.e., the: situation

" governed by Rule 40(d)(3), Fed.R.Crim.P. My»analysis:of the past

I‘contrary, I 1nteroret ‘the  word "returned"ﬂ as used Ain’ theﬂ Lo

and present statutes and rules leads to the .conclusion that if a

probationer is arrested in"a district other than the one in"which -

the probation wasrimposed and the acts which,fcrmrthe‘basis cf the

alleged violation c¢id nbt‘occurnin the district of arrest, and

jurisdiction has not been transferred, there is no basis on which

oonditions of release naQZbe set. No statute, either\pas: cr
present, has any‘provisionssexplicitly permitting,the setting of
conditions of release in‘such a -situation. Until its repezl in

1984, 18 U.S.C. § 3s53 had always provided for the "return" of
alleqed probatlon "1olators ‘U: the dlstrlct of orlgln in the

51tuatlon set forth in Rule 40(d)(3), Fed.R. Crln P and so far'as

I can dlscern "returned" meant “returned 1n custody " In these

c1rcunstances and in the absence of any eyp11c1t rndlcatlcn to the



~

leglslatlve hlstory to the. 1984 enactnent 18 U. S C §'3666,‘ as
it has hxstorlcally been used in the prlor statutes. In aoing‘se
I relyvheav1ly’9n ;he fact that the leglslatlve hlseory rec1tes
that "[p jroposed iﬁﬂu s.c. 3606 contlnues the prov151ons of 18
U.5.C. 3653 which. authorlzes the arrest and return of a probatzoner
to court bhaving 5urlsd1ctlou over him..." (emphasis supplied)?
That leaves the second scenario, governed by Rule 40(d)(2);

Fed.R;crim.P.4 which applles to the 1nstant defendant. At first
blush R o would appear thac the same reasonlng as applied to the
,situatlon governed by Rule 40(d) (3) should govern this situation.
The wrinkle is the - command contained in Rule’ 40(d)(§),
fed.R.Crim.P., that the magistrate'judge shall "{h]old a prompt
. preliminary hearing.": Although Rule 40(d)(2), Fed.R.Crim.P.
contains no explicit reference to Rule 32.1, Fed;R.Crim.P., it is
clear that the preliminary hearing thch is to be conducted is the
‘ saﬁe preliminary hearing as ‘is ’described in Rule 32.1(a)(1),
\ifed.R.Crim.P., and athe conductt‘of‘ the hearlng is fo be in
accordance with the procecural reculrenents set forth in that rule,
particularly the procedures set forth in the subsections denoted
(A) through (D).

| It is to be recalled that, in subsections (A) through (D),’the

rule contains four sentences® which provide:

¢ See page 8, supra.

> S. Rep. No. 225, ¢$3th cOng., 2d Sess. (1984) reprinted in
198408CCANp3182 3316. o | A ‘

6 I have inserted the brackeced numbers in order to secregate

each of the four sentences for discussion purposes.

16




' [1] The proceedings shall be  recorded
' . stenographically or by an electronic recording
device. [2] If probable cause is found to
exist, the' person shall be held for a
-revocation ' hearing. [3) The person may be
released pursuant to Rule 46(c) pending the
revocation hearing. [4] If probable cause is -
. not found to -exist, the proceeding shall be
dismissed. ' R

Rule 32.1(a), Fed.R.Crinm.P.

There can be no doubt that the requiremetit of “the first sentence

% AR oy .

would apply to éxprelimiﬁary Héaring held ihuaccordanée\with the
command of Rule 40(d) (2), Fean;Crim;P.;”rhe seédnd ana fourth
senﬁences ﬁaféllel' the élauses denoted (i) and (ii) cf Rule
40(d)k2f,‘Fed.R.Crim.P}, but are modified to'deal with the specific
situaticn which Rule 40(d)(2f, Fed.R.Crim.P., was meant to govern.’

Conceding the result far from free of doubt, I conélude that when‘ 

< \ the drafters. of RuIe 40(d) (2), \Fed.R,Crim.P.,' commanded the

-

- ‘magistrate judgé,to hold a'"pfeliminafy hearing," the command was

meant to incorporate into the proceedings all of the proviéiohé of
Rule 32.1(5),’%ed.R;Crim.P.,"which‘dc not recguire nmcdification to
conform to the specific”‘éituatﬁon with whieh Rule 40kd)(2),
Fed;R.Crim.P., was méahé to\gertn. This would include the third
sentence pefmitting "release" pending the revocation hearing.
For‘the samé‘;eésohs I discussed in ccnnéction,with Rule

40(d) (1), Fed.R.Crim.P., I anm of the opinion that the power 1is not .

" limited to setting conditionS‘of release after the preliminary

7 After a preliminary hearing. Rule 40(d)(2), Fed.R.Crim.P,
‘commands the ragistrate judge "...either (i) hold the person to

answer in the district court or (ii) dismiss the groceedincs and so
. notify that court...". o A

a7
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hearing pendlng Lhe revocatlon hearlng" but also lncludes the“

power to set Conaltlons at the 1n1t1a1 appearance pendlng the

R
W

ee dlSCUSSlon at pp 13 14 ‘sugra;fﬁ'f‘"ﬁ

prellmlnafv hea*1ng
CO?CLUSION
nccordingly, 1~ rule that Rules 40(d) (2) and qz.i(a)(l),
Fed.R.Crin.?.,‘emDoaer a naglstrate judge to set conditioﬁs of
release in éﬁv‘base; such’as that, of the defendant in which (1) an

alleged p*cba*‘on violator is arrested in a district other than the

district in which the probation was imposed, (2) jurisdiction has

not been L-aﬂsierred to the qistric§ of arrest, and (3) the acts
which form‘the\basis—of\the allegation that the probation has been
violated occurred in the aistrict of arrest. ( |

1 further. ecnclude that the séme\ rule pcwer exists» when
jurisdiction has been rransferred to the district of arrest; Rule
40(d) (1), Fed.R.Crin.P. .

The result 1is different if jurisdiction has no£ 4been
traneferred and <he acts forming~ythe allegatidn "of probation
violation did rot . occur in bhe dlstrlct of a*rest. Thﬁs,»if a

probatlon violator falls within the purview of Rule 40 d)(3),

Fed.R.Crir.P., ‘there -is no prov151on(wh1ch empowers a jud1c1a1

- officer to set conditions of release.

ROBERT B. COLLINGS ‘
: : United States Maglstrate Judge
august 11, 1g22. . o ‘ .
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Rule 43(b).
Proposal from DOJ

i ~ Re: Senteﬁcing of Absent Defendant (Memo).
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.. COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

. ‘ OF TRE ‘
<W1W A I JUDICIAL CONFERENCE OF THE UNITED STATES .
/L ‘ "WASHINGTON.D.C. 20544

o ROBERTE KEETON , - CHAIRMEN OF ADVISORY COMMITTEES
CraRman . ' . KENNETH F RIPPLE
. . ' APPELLATE RULES
W : August 4, 1992 . SAM C. POINTER. JR
N - CiviL AuLES
! JOSEPH F SPANIOL. JR : viL AUL

by SECRETARY ‘ . WILLIAM TERRELL HODGES
| Conl N
‘ ,

CRiMmINAL RULES

EDWARD LEAVY
BANKRYPYCY RULES

N - Honorable Robert S. Mueller, 11
| ‘ Assistant Attorney General

N Criminal Division, Room 2107
it U.'S. Department of Justice

il Washington, DC 20530

Dear Mr. Mueller:

| Thank you for your ‘Iette‘r of July 31, 1992, proposing an amendment to
\WV Rule 43(b) of the Criminal Rules permitting imposition of sentence in absentia.

A \ By copy of this response to our Reporter, Professor Schlueter, I will ask
I - that your proposal be added to the Committee’s agenda for consideration at our
o next meeting this Fall. : : '

Sincerely,
Wm. Terrell Hodges ”

o c: Mr. Roger Pauley
(T Professor David A. Schiueter
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Cﬁx  MEMO TO: kdvisory COmmittee'en Criminal Rules
= FROM: - Dave Schlueter, Reporter

"RE: Rule 43(b), DOJ Proposal to Permit Court to’
Sentence Absent Defendant .

DATE: September 3, 1992

‘Attached is a letter from Mr. Robert S. Mueller, 111,
which requests that the Committee consider amending Rule
43(b) to provide for in . absentia sentencing. The letter
sets out reasons for the amendment along with suggested
language. V

Mr. Mueller draws an anology between forfeiting the N
right to be present at sentenc1ng with the "disentitlement"
doctrine which permits an appellate court to dismiss an
appeal of a fugitive- appellant - ks noted in footnote 1 of
the letter, however, there is apparently a split in the
circuits on that doctrlne and the Supreme Court has decided
to. address the issue. ' "

This nmatter will be on the agenda for the Comnlttee S
October meeting in Seattle.

s
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U.S. Department of Justice

Criminal Division

Office of the Assistant Attorney General - Washington, D.C. 20530

July 31, 1992

Honorable William Terrell Hodges
Chairman - R
Advisory Committee on Criminal Rules
P.O. Box 1620

Jacksonville, Florida 32201-1620

Dear Judge Hodges:

I am writing on behalf of the Department of Justice to
request that the Advisory Committee place on the agenda for its
next meeting a proposal to amend Rule 43(b), F.R.Crim. P, to
permit a court to sentence in absentia a defendant who has fled
during the trial or after verdict.

continue the trial of a defendant, who voluntarily absents
himself after the trial has begun, through the return of a
verdict. Rule 43(b), however, does not provide for the waiver of
the right to be present at sentencing of such a defendant, and
thus does not permit the timely imposition of sentence on a
fugitive defendant. The 1944 Advisory Committee Note, which
accompanies the Rule, gives no reason for the Rule's lack of
waiver of the right to be present at sentencing, other than to
observe that this aspect of the Rule is "a restatement of
existing law."

Currently, as you know, ﬁule 43(b) allows the court to - <f~

We believe the Rule should be changed to give the trial
court discretion to sentence a.fugitive defendant. The change is
a fair response to the defendant's choice voluntarily to absent
himself from the trial, and is necessary in some situations to
avoid prejudice to the government. A defendant may elude capture
for many months or even years. See, e.g., United States v.
Parrish, 887 F.2d 1107 (D.C. Cir. 1989) (defendant escaped during
trial and was at large for 14 years; the court held that
defendant had forfeited the right to challenge his conviction on
appeal); see also, to the same effect, United States v. London,
723 F.2d 1538 (11lth Cir.), cert. denied, 467 U.S. 1228 (1984) ;
United States v. Persico, 853 F.2d 134 (2d Cir. 1988);
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United States v. Devalle, 894 F.2d 133 (5th cir. 1990). ! Given

the existence of the comparatively new sentencing guidelines -
system, under which sentences’ often'depend on proof of o
aggravating factors' on which the government bears the burden of

‘persuasion, a lengthy delay in sentencing may prejudice the

government by impairing its ability to establish certain facts at

"the‘sentenCing proceeding. In this regard, we are advised that

under the current system, where sentencing is postponed until a N
fugitive defendant's recapture, the Probation Office does not .
begin to'grepare‘a presentence report until the defehaant is

. captured.

Unfortunately, the incidence of“déféﬁdﬁntsfwhd flee, after
trial has begun and prior to'sentencing, is both 'substantial and

-increasing. According to statistics furnished by the

Administrative Office’ of the United States Courts, the number of
defendants who were fugitives after trial (but before sentencing)
rose from 737 as of June 30, 1989, to 853 as of June 30, 1991 --
an increase of more than 15%. In Estelle v. Dorrough, 420 U.S.
534 (1975), the Supreme Court sustained a State court decision.
dismissing the appeal of a defendant, who had escaped after
appealing and was apprehended two days later, noting that the
statute reqguiring such disposition served the end of "discourag-
[ing] the felony of escape ‘and encourag[ing]) voluntary
surrenders." Id. at 537. So too, allowing a court to impose
sentence on a fugitive defendant, who thereby would be deprived
of the potential benefits of personal participation in the

. bpreparation of the presentence report and of exercising the right

to allocution, may contribute to discouraging the felony of
escape and encouraging voluntary surrender.

We emphasize that, under the amendment we urge, a éourt
would not be required to sentence a fugitive defendant, just as,
under Rule 43(b) today, the court is not required to complete the

1a conflict among the circuits exists on this issue, compare
Katz v. United States, 920 F.2d 610 (9th Cir. 1990), which the
Supreme Court will evidently resolve next Term. See Ortega-
Rodrigquez v. United States, No. 91-7749, cert. granted June 15,
1992.

2 In Persico, supra, the court cited as one of the reasons
for denying a recaptured fugitive the right to appeal his convic-
tion the fact that the "delay occasioned by the period of a

- defendant's flight can prejudice the prosecution should a new

trial be ordered after a successful appeal." 853 F.2d at 137.

3‘Te1ephone conversation of Roger Pauley, Criminal Division,

with Donald Chamlee, Chief, Probation .and Pretrial Services

Division, Administrative Office of the United States Courts,

~June 16, 1992.
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trial of such a defendant. Rather, the matter is left to the
trial court's discretion, using guideposts developed by the
courts of appeals. See, e.g., United States v. Benavides, 596
F.2d 137 (5th Cir. 1979) . 'However, the present Rule should be
changed to’ vest the courts with the ab111ty to sentence a’ .-
defendant who has, by his voluntary deczslon to flee, eschewed

the jud1c1al process .and disentitled hlmself to the right to be ¥

present at various: stages of. the tr1a1 ‘Spec1f1cally,xwe
recommend: that Rule 43(b) be amended to‘read as follows.j‘

The. further progress of the trlal to and including the
return of the verdlct (andI in_a non- cagltal case
1nvolv1nq the c1rcumstances in paraqraph 11), the.
imposition of sentence) shall not be prevented and the
defendant’ shall be con51dered to have waived the right
to be present whenever a. defendant 1n1t1ally present,
etc.’ (proposed new matter underscored) CREE

Your and the obher<Comm1ttee members' con51deratlon of thls
issue is greatly apprec1ated AR

o Ass;stant‘Attorney General

1

cc: Professor David Schlueter

1o
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Adendo Diem I,

| LoJ\gaz
MEMO TO: Advisory Committee on criminal Rules CvimmMal]
FROM: bave Schlueter, Reporter’
RE: ‘Proposed Amendment to Rule 57

DATE: September 3, 1992

At is January 1992 meeting, the Standing Committee
directed the reporters of the Advisory Committees to
consider uniform amendments regarding the authority to
promulgate local rules. At its Spring 1992 meeting, the
Advisory Committee considered such amendments to Rule 57.
The Committee’s proposal, along with similar proposals to
the Civil, Appellate, and Bankruptcy Rulés, were considered
by the Standing Committee at its June 1992 meeting in
Washington. After extended discussion, the matter was
tabled pending additional coordination by the Reporter for
the Standing Committee. Apparently, the subject will be
revisited at the Standing Committee’s December meeting.

The attached draft reflects changes suggested by the
Standing Committee. If the Advisory Committee has any
views, or additional suggestions, about the draft it would
be appropriate to briefly address them at the upcoming
Seattle meeting.




10
11
12
13
14
15
16

17

.18

19
20
21
22

23

byl

fAdv1soryxComm1ttee on Criminal Rules ‘ 1
‘Rule: 57
»Fall 1992

§ u»bmu.

ot

' RULES OF CRIMINAL 'PROCEDURE

Rule 57. Rules by District Courts
CEeot

T

‘ (a ) IN GENERAL Each dlstrlct court by actlon of a ,;«

majorlty of the dlstrlct judges thereef may from tlme to fi
tlme, after g1v1ng approprlate notlce and an opportunlty to
comment make and amend rules governlng 1ts practlce that

are net 1neeﬂ515tent con51stent w1th but not dupllcatlve

5

, these-rules the rules adopted under 28 y.s.c. § 2072 and

§ 2075. Any local'rulé'must be Rumbered or identified"ih‘t

conformity with any uniform system prescribed by the

Judicial Conference of the United States. In all cases not

provided fof by rule, the district ﬁudqes and magistrate

Judges may regulate their practice in any manner consistent

with the rules adopted under 28 U.S.C. § 2072 and § 2075 and

those of the district in which they act.

(b) EFFECTIVE DATE AND NOTICE. A 1local rule 'so adopted

shall take effect upon the date spe01f1ed by the district
court and shall remain in effect unless amended by the

district court or abrogated by the judioial council of the

circuit in which the district court is located. Copies of

the rules and'amendments so made by any district'court shall

\upon their promulgatioh be furnished to thevjudicial council

‘and the Administrative Office of -the United States Courts

§
%
e




Advisory Committee on Criminal Rules : 1 C 2
Rule 5§57 ' ‘
Fall 1992

RULES OF CRIMINAL PROCEDURE

and shall be made available to the public. In-ati-ecasea-not

previéed—by—ru}éT—the—distfiet-ﬁadges—and—magistfate—iudges

‘ may-rega}ate—theif—praeeiee-in—any—manner—net-ineensistent

‘with—these—ru}es—er—éheée—ef-éhe—éistfietfin—whieh—they—aetr

COMMITTEE NOTE

Rule 57 provides flexibility to district courts to
promulgate local rules of practice and procedure. But
experience has demonstrated several problems. The
amendments are intended to address those problems. First,
as originally written, Rule 57 only prohibited rules which
were inconsistent with the rules of criminal procedure. No
mention was made of local rules which might attempt to
paraphrase or merely duplicate an existing rule of criminal
procedure. Such duplication can confuse practitoners where
it is not entirely clear whether the national or local rule
should prevail. Duplication can also obscure any local
variations or special requirements. The amendment now
specifically prohibits such. The prohibition would also
apply to local rules which merely attempt to paraphrase a
rule of criminal procedure.

Second, the absence of any unifornm numbering of local
rules can become an unnecessary trap for unwary counsel who
may be unaware of applicable local provisions. To remedy
that problem, the amendments require that local rules
conform in numbering with any uniform system of numbering
devised by the Judicial Conference of the United States.
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MEMO TO: deisbry‘Co-mittee on Crimsinal Rules
FROM: Dave Schlueter, Repbrter

RE: Rule 59; Quthorization for Judicial Conference to
Make Technical Qqend-ents to Rules

'DATE = September 3, 1992

At 1ts January 1992 meeting, the Standing Committee
considered a report from itg Sdbcommittee on Style on the
problem of making technical; nonsubstantive, amendments tg
the Rules. Thé,sub:omm1ttee recommended‘that'amendments to
the various Federal Rules of Procedure could remove the
necessity of seeking Supreme Court and Congressional
approval of the So-called technical amendments., With regard
to the Criminal Rules, 1t was suggested that an amendment to

At 1ts Spring 1992‘meeting, the Committee considered a
draft amendment to Rule 59. Thereafter, 1 Corresponded with
the reporters of the other committees to determ:né if any
Consensus existed on amending language. At its Summer 1592

. meeting, the Standing Committee considered the draft, along
with similar drafts to the other rules, ang decided to table

the issue until itsg next meeting.  As I understand, the
Standing Committeers Reporter is to toordinate the amending
language in.all of the pertinent rules, - ’

If tHeiﬂdvxsory Committee Hasﬁahy additional fhdughts
on thais proposal, it might be appropriate to state them at
the upcoming Seattle meetang, . ' B ’ ‘

The draft amendment to Rule 59 isg attached.
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Advisory Committee on Criliﬁal Rules ‘ ‘ le
Rule 59 ‘
Spring 1992

[T T

RULES OF CRIMINAL PROCEDURE

Rule 59. Effective Datey echn1cal n-endlents

’ WLa) These rules take effect on. the day whlch 15 3

K3

, mon;héieubséquent to the adgournment of the f1rst regular

session‘of the 79th Congress, but’gf that day is . prlor to
|

‘September 1, 1945 then they takeveffect on September 1,:

1945. They govern all cr1m1na1 proceed;ngs thereafter

commenced and 50 far as. Just and pract1cable all proceedzngs

.

then peﬂdlng. T(' eu “V;:‘ ‘f . -\‘g _f . ' “>;

”fb) The JUdlClal Conference of the Unxted States mal

amend tHése rules or explanatory notes to conform to

etatutory changes, fo,éorrect errors‘rn qrammar.'spellxngL

cCross-— references, or typography and to make other. similar

techn1ca1 ‘changes of form or style.

COMMITTEE NOTE

The amendment is intended to streamline tﬁe process of

- correcting clerical or other techn ijcal matters which appear

from time to time in the Rules. For example, recent
technical amendments were, required 1in Rule S4 to reflect
superseding statutes which affected the prosecution of cases
in Guam and the Virgin Islands. by indictment or information.
Currently such changes are formally reviewed by the Supreme
Court and Congress pursuant to the Rules Enab11ng Act.’
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PROPOSED AMENDMENTS TO TEHE
‘FEDERAL RULES OF EVIDENCEY

Rule 101. Scope

1 These rules govern proceedings in the courts
2 of the United States and before the United States
3 ‘bankruptcy ‘judges and United States magistrates
4 judges, to the extent and with the exceptions
5 stated in‘rule 1101. »

COMMITTEE NOTES

This revision is made to conform the rule to
changes made by the Judicial Improvements Act of 1990.

‘Ruie 705, Disclosure of Facts or Data Underlyzng

Expert Opinion

1 The expert may testify in terms of opinion or
2 " inference and give reasons therefor without prier
3 diselopure—oft-first ;estitging to the underlying
4 facts or data, unless tﬁe court requires
5 otherwise. The expert may in any event be
6 >required to disclose the underlying facts or data
7 ' on cross-examination.

COMMITTEE ROTES

This rule, which relates to the manner of

 presenting testimony at trial, is revised to avoid an

arguable conflict with revised Rules 26(a)(2)(B) and
26(e) (1) of the Federal Rules of Civil Procedure or

1. New matter is underlined; matter to be omitted
is lined through.




g d
2 RULES OF EVIDENCE o
with revised Rule 16 of the Federal Rules of Criminal
Procedure, which require disclosure in advance of
trial of the basis and reasones for ,an expert's
opinions.
If a serious question is raised under Rule 702 or
703" as to the admissibility of expert testimony,
disclosure of the underlying facts or data on which
opinions are based may, of course, be needed by the
court before deciding whether, and to what extent, the
person should be allowed to testlfy. Thie rule does
not preclude such an inquiry.
Rule 1101. Applicability of Rules
1 (a) Courts and-wagistrates_judges.~~_These
2 rules apply to the United States district courts,
3 the District Court of Guam, the District Court of
4 the Virgin Iélands, the Distriqtrcburt for the
-5 Northern Mariana 1Islands, the United States <:“3
6 courts of appeals, the United States Claims
7 Court, and to United States bankruptcy judges and
8 ‘United States magistrates_judges, in the actions,
9 casés, and proceedings and to the extent
10 hereinafter set forth. The terms "judge"” and
11 "court” in these rules include United States
12 bankruptcy judges and United States magistrates
13 judges.
14 Vﬂ,*g*\r
15 (e) Rules applicable in part. In the
16 ~ following proceedings these rules apply to the
17 . extent that matters of evidence are not provided
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RULES OF EVIDENCE 3
i .
' | i8 for in the statutes which govern procedure
19 therein or in other rules prescribed by the
} 20 _Supreme Court pursuant to statutory authority:
‘ .
\ 21 the trial of—minmer misdemeanors and other petty
‘ 22 offenses—by_ before United States magistrates
o 23 judges; * * * *
' COMMITTEE NOTES
This revision is made to conform the rule to
changes in terminology made by Rule 58 of the Federal
Rules of Criminal Procedure and to the changes in the
title of United States magistrates made by the
‘ Judicial Improvements Act of 1990. ‘
N
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
RE: Fed. R. Evid. 804, Definition of "Unaﬁailability."
DATE: S8eptember 7, 1992

At its Spring 1992 meeting, the Advisory Committee
agreed upon an amendment to Federal Rule of Evidence 804 (a)
which would permit the trial court to rule that a person of
"tender years" was unavailable for stated reasons. After
discussing the Committee’s proposal, the Standing Committee
decide to refer the amendment back to the Committee for
further con51deration.

It should be noted that the proposed amendment was
discussed following an extensive discussion and vote on the
issue of whether a new evidence Advisory Committee should be
created. Because the Judicial Conference will be addressing
that point before the Committee’s Seattle meeting, any’
discussion on Rule 804 may be mooted. Nontheless, I am
attaching a marked copy of Rule 804 showing suggested
changes by members of the Standing Committee during the
debate on the amendment.

The Standing Committee was concerned with several
points. First, Judge Ellis questioned whether the new
ground for unavailability would raise confrontation clause
problems. Second, there was some concern expressed about
the term "tender years" and whether that was substantially
equivalent to age. Third, one member questioned whether the
Rule should be extended to persons other than children, and
whether it should extend to non-victims. And fourth, one
member questioned whether 804(b) (5) (the "catch-all"
exception) would be the proper receptacle for child v1ct1m
hearsay statements.

My sense is that some of the members of the Committee
confused the "unavailability" requ1rement in Rule 804(a)
with specific hearsay exceptions in Rule 804(b). That is,
several of them apparently viewed the amendment as a new
hearsay exception for child abuse victims, although the
first sentence in the second paragraph of the Committee Note
specifically states that the amendment does not add a new
exception.

If the Committee decides to pursue this proposal, then
some consideration should be given to the concerns raised by
the Standing Committee.

o
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Advisory Committee on Criminal Rules
Federal Rule of Evidence 80@4(a)(4)
Page 1 ‘ .

FEDERAL RULES OF EVIDENCE

Rule 804. Héarsay Exceptionse; Declarant Unavailab;er

(a) Definition of unavailability. *Unavailability as a

vitnees®" includes situations in vhich the declerant

(4) is unable to be present or to testify at the ) (:N

hearing beceuse of death or then existing physlcal or mental

illnees or 1nfirm1ty, or there is a substantial likellhood

12

13

that testifzing vould :esulg in serjous phxs;gal,
2 7.

psychological, or emotlonal‘::Lene to a declarant of ten
years. or wWhosae nxauJ-J~ or PP QR P VRV T N P
mﬁo.mrohawru /gvb'-h»r ‘U‘M |

COHHITTEE NOTE

The smendment to Rule 804 is intended to fill a
perceived gap in Federal Evidence. Although a majority of
the States have sdopted some vnriation of a child hearsay
exception, either in their Rules of 'Evidence or in statutory
form, no such exception exists in the Federel Rules of ‘
Evidence. The effect of the State sdoptions has been that
hearsay statements by child victims or vitnesses may be

-admitted 4f certain procedurnl prerequisites are met.

child hesrsay statements. But it recognizes that calling a
person of tender yeara to testify wmay present substantial

The amendment does not adopt & apecific exception for (m\
dangers to the declarant.f Thus, Rule 80@4(a)(4) has been ‘I‘

- amended to reilect that a declarant of tender years may be

*unavailable® f&r purposes of the exceptions in the- Rule due
to a substantial likelihood of physical, peychological or
emotional trauma. I1f the court finds the declarant
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\Adviscry Committee on Criminal Rules
Federal Rule of Evidence 80@4(a)(4)
Page 2 .

FEDERAL RULES OF EVIDENCE

unavailable under those circumstances, the hearssy statement
may be admissible under any of the exceptions in Rule
804(b), including the residual hearsay exception in Rule
804(b)(S). The Committee envisions that most litigation
ariging from this amendment will involve the residual
exception. “ ,

The "declarant of tender years® provision has been
included in Rule 8Q4 to avoid confrontation clause problems,
especially in criminal cases. See Idasho v. Wright, ____
u.s. -r 110 S.Ct. 3139, 3147 (19390).

Unlike Uniform Rule 807 (Child Victime or Witnesses),

and many similar State child-hearsay provaisions, the

‘ amendment to Rule 804 does not include detailed procedural

\ requirements, Inetead, the Rule leavee to the trial court

‘x~—fhE'TEEE_3?_éonaidering the surrounding circumstances of the
making of the statement in determining vhether the hearsay
statement of a declarant of tender years is trustvorthy. Asg
noted by the Court in Idaho wv. Wright, supra, the
Constitution does not impose a "fixed set of procedural
prerequigites to the admission of such statemente at trial"
and in some cases procedural requirements as conditions
precedent might be inappropriate or unnecessary. 110 S.Ct.
at 3148.

The Committee congidered, but rejected, setting a
erticulsr age for child declarants under the Rule.
Cipstead. it chose to use the broader term “"tender years® to
recognize that the provisign could extend to older
declararnts vhose mental emotional age vere comparable to
that of = child;:]Regardlesa of the age of the declarant,
unavailability Tequires a shoving of a risk of serious harm
to the declarant.

The amendment is not intended to preclude uese of any
other hearsay exception wvhich might be available, such as
excited utterances under Rule 803(2) or statements made for
the purpose of medical diagnosis or treatment under Rule
803(4). e ‘ .
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
RE: Fed. R. Evid. 1102, Authority to Make Technlcal
Amendments

DATE: September 7, 1992

The Standing Committee is currently considering the
possibility of amending the various rules of procedure and
the evidence rules to provide authority to the Judicial
Conference to make "technical" amendments. Attached is a
draft of a proposed amendment to Federal Rule of Evidence
1102 which currently parallels similar language in Criminal
Rule 59.

Although the Standing Committee briefly considered this
draft at is June 1992, meeting, the matter has been tabled
until the December 1992 meeting; the Reporter for the
Standing Committee is supposed to coordinate conforming
language in the Criminal, Civil, Appellate, Bankruptcy, and
Ev1dence rules.

Unless the Committee has additional suggestions or
comments, no additional action is needed at this point.



Criminal Rules Advisory Committee ’ 1
Fed. R. Evid. 1102
Spring 1992

FEDERAL RULES OF EVIDENCE

Rule 1162. Amendments’
Amendments to the Federal Rules of Evidence may be made

as provided in section 2072 of title 28 of the United States

Code. The Judicial Conference of the United States may

amend these rules or exblanatory notes to conform to

statutory changes, to correct errors in grammar, spellaing,

crosé-referenceé, or typography and to make other similar ‘ (j?

technical changes of form or stvyle.

COMMITTEE NOTE

The amendment streamlines the process of correcting or
changing clerical or technical matters which appear from
time to time in the Rules. For example, a purely technical
‘change was made recently to the statutory reference in Rule
1122 to reflect statutory changes in the statutes governing
the procedure for promulgating rules of procedure and
evidence. Currently such technical changes are formally
reviewed by the Supreme Court and Congress pursuant to 28
U.S.C. 8 2071, et. seq.. ‘ '
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. July 8, 1992

'MEMORANDUM TO KAREN' KREMER, COUNSEL, LEGISLATIVE AND PUBLIC

AFFAIRS OFFICE

SUBJECT: Status’Repoft on Advisofy Criminal Rule Committee’s
Action on Rule 412 of the Federal Rules of Evidence

I am writing to provide you with a status report on the
actions of the Advisory Committee on Criminal Rules involving
changes to the rules of evidence that are now under consideration

- by the Congress.

Rule 412 of the Federal Rules of Evidence

Subtitle E of S. 15, the Violence Against Women Act of 1991,
would add two rules to the Federal Rules of Evidence similar to
existing Rule 412 (commonly referred to as the rape-shield law).

~Rule 412 excludes the admission of evidence of a victim’s past

sexual behavior in a criminal case for sexual abuse offenses
prosecuted under chapter 109A of title 18, United States Code.
The proposed rules would expand the applicability of this
exclusionary rule to other types of cases, including civil cases

- involving sexual misconduct and in criminal cases involving

offenses not included under chapter 109A of title 18.

The Advisory Committee on Criminal Rules appointed a special
subcommittée to review the legislative proposals at its May 1991
meeting. In October 1991 the committee considered a report of
the subcommittee which raised several problems with the ‘ :
legislative proposal. The subcommittee was instructed to draft
alternative language, which was reviewed by the advisory
committee at its April 1992 meeting. The committee agreed in
principle with the subcommittee'’s suggested draft and instructed
it to continue refining the language in light of the comments and
suggestions made at the meeting.

y“{i_ _A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY Tj.*___{




“PrOblems with Existing Rule 412

The rule revisions proposed in S..15 are patterned on the
existing Rule 412, which applies only to sexual abuse criminal
cases. Rule 412 was based on state models and has been
criticized as confusing and overly-complex.

In cases other than those covered specifically by Rule 412,
the admissibility of evidence of character is determined under
Rule 404 and depends on whether the case is criminal or civil,
and whether character is an essential element of a charge, claim,
or defense. 1If evidence of character is admissible, Rule 405
specifies two methods of proving it: (1) reputation or opinion
evidence; and (2) specific instances of conduct. Both, either,
or neither method of proving character is allowed depending upon
the type of case and a determination that evidence of character
is admissible under Rule 404. - ’ '

Rule 412 is particularly complicated, because it establishes
a set of evidence standards in criminal sexual abuse cases
different from the rules governing admission of character or
reputation evidence that apply in all other cases. Understanding
the appropriate standards under all the potential permutations
created by the interplay of the different types of cases, the
variety of claims and defenses, and the methods of proving
character poses challenges both to laymen and attorneys.

In addition to the complexity caused by multiple standards,
the 'language of Rule 412 has raised many interpretational
problems. ‘A thorough examination of Rule 412 is set forth in the
Wright & Graham treatise on the Federal Rules of Evidence.! They .
have severely criticized several provisions of Rule 412 and
supported their conclusions by copious caselaw citations.

For example, the authors note that the scope of the opening
line of Rule 412, "Notwithstanding any other provision of law,"
is unclear. The authors have cited numerous cases in which the
courts have wrestled with its meaning in determining whether it
applies to other rules of evidence or to provisions of
substantive law.? Another example pertains to the uncertainty
created by the reference in Rule 412 to past sexual behavior.
Courts have considered, for instance, whether a victim’s

'23 C. Wright & K. Graham, Federal Practice and Procedure
§§ 5381-5393 (1980). ‘ :

21d. at § 5383.
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“dlSpOSlthn" or 1ncllnatlon towards sexual behav1or falls under
~=~_ . the deflnltlon of ‘past sexual behavior.? S

o Other questlons concern the Rule’s reference to reputatlon
Qh and whether it is meant to cover general’ reputatlon or only
Lreputatlon limited to past sexual conduct.‘ Rule 412 also
contains a caveat for constitutional exceptions that has been
troublesome in some cases.s\ The authors contend that the
constitutional caveat has given the judges more, rather than
less, discretion to admlt sexual hlstory under. partlcular
c1rcumstances. S , o o e ‘ :

In sum, the existing language of Rule 412 is defective, and
its ambiguities have caused significant lltlgatlon. It should
not serve as a model for new rules. ~

Subcommittee’s Proposal -

B The subcommittee of the advisory committee concluded that

‘ the evidence excluded in Rule 412 should be excluded in all civil
and criminal cases. ' In lieu of a proposal to create an
additional two new rules that could create needless confusion and
uncertainty, the committee recommended .that Rule 412 be
clarified, simplified, and expanded to cover the admlSSlblllty of
a victim’s past sexual behavior in all civil and crlmlnal cases.

‘ The committee considered the subcommlttee s. proposal at its
(m\ April 1992 meeting. Although the committee believed that the
N proposal was a definite improvement over the existing language
: and other ‘proposals that were patterned on Rule 412, several
questions and concerns were raised whlch needed further
clarification and | examlnatlon.

B The subcommittee’s proposed Rule 412 whlch was conSLdered
| by the commlttee at its April meeting, is set forth below'

: fﬁ Rule 412. Victim’s Past Sexual Behavior or Predisposition

(a) Ev1dence of a victim’s past sexual behavior or
- predisposition is not admissible in any civil or criminal
proceedlng except as provided in subdivision (b).

Id. at § 5385.
‘1d.

°Id. at § 5387.




(b) Evidence of a victim’s past sexual behavior ér‘

"predisposition may be admitted under the following

circumstances:

(1) evidence of specific instances of sexual behavior

with persons other than the person whose sexual

~misconduct is 'alleged if offered to prove that'andfﬁef,

t

person“wasnthe"source of semen or injury;
(2)' ‘evidence of specific inéfances‘bf‘séxual behavior
with the person whose sexual misconduct is alleged if

- offered to prove consent;

(3) evidence of specific instances of sexual behavior
if offered under circumstances in which exclusion would
deny the person whose sexual misconduct is alleged a
“fair trial; e ) o

(4) evidence of reputation or opinion evidence when
‘character is an element of a claim or defense.

(¢) No evidence covered by this rule shall be admitted
unless the party offering it files a motion under seal, not
less than 15 days prior to trial or at such other time. as
the court may direct, seeking leave to offer the evidence at
trial. The motion must describe with particularity the
evidence and the purposes for which it is offered. The
court shall permit any other party as well as the victim to

be heard in camera on the motion and shall determine whether

the evidence will be admitted, the conditions of
admissibility and theiform in which the evidence may be
admitted. The court may permit a motion to be made under
seal during trial if a party claims good cause for not ‘
making a pretrial motion, and the court may consider the
motion if it finds good cause shown. The motion and the
record of any in camera proceeding shall remain under seal
during the course of all further proceedings both in the
trial and appellate courts.

The subcommittee’s proposal has several advantages over

other proposals that are patterned on the existing language of

Rule 412.

First, the subcommittee’s proposal simplifies the rules and

establishes one set of standards governing the admission of

evidence of a victim’s past sexual behavior. It also expands its

applicability to all cases. It would not create separate
standards of admissibility for civil cases and criminal cases
which were riot covered under Rule 412. Nor would it limit

application in civil cases to-only those in which a defendant is
-accused of sexual misconduct.

Second, the subcommittee’s prdposal rectifies many of the
- defects in Rule 412, which were described in the Wright & Graham

A

Y



treatise. Tt would noﬁfbérpetuatesthese problems: (The " ‘
"notwithstanding any other provision of law” language is deleted, -
all evidence of a victim’s past sexual behavior is excluded - ‘“

- rather than reputation evidence, a fair trial requirement has

been substituted for the constitutional caveat, a victim’s past
sexual behavior has been expanded to cover predisposition, and
safeguards have been added requiring that a motion to determine

- relevancy be filed under seal and any proceeding on the motion be

held in camera.)

Third, the subcommittee’s proposal recognizes that in cases
where character is an element of a crime, claim, or defense,
evidence of reputation or opinion evidence may be admissible,
€.g., proving character as part of defense in a libel action. 1In
such cases, the evidence is clearly relevant as stated in the
1972 advisory committee notes to Rule 404.  Proposals based on
the existing language of Rule 412 fail to account for this
possibility and would assuredly cause future litigation..

Fourth, the subcommittee’s pfopoéal'would permit admission
of evidence of specific instances of a victim’s sexual behavior

.under only three very limited Ccircumstances. Proposals based on

Rule 412 appear to be less restrictive and would permit admission
of this evidence in cases where the probative value outweighs the
danger of unfair prejudice. This standard is similar to, but

‘more limited, than the general standard of admissibility in Rule

403, which excludes the admission. of relevant evidence "if its
probative value is substantially outweighed by the danger of

unfair prejudice....”

Conclusions

Generally, the committee disfavors the proliferation of
evidence rules, which have been kept to a minimum and have worked
reasonably well. The committee recognizes, however, that the
undertaking to revise and expand the rape-shield rule is
worthwhile. Nonetheless, accomplishing the task poses very
challenging and difficult draftsmanship problems. Patterning any
new rule or rules on the language of the existing rule would be a
mistake. It would increase, rather than clarify, the confusion

. in this area.

The committee believes that adherence to the rule-making
process is very important. Under the formal rule-making process,
any proposed amendment to the rules receives intensive and
widespread scrutiny. Initial drafts are frequently revised and
significantly improved after the committee has reviewed the N
comments and suggestions submitted by the bench, bar, and public.
Although the process is time-consuming, it imposes a quality
control that ensures a superior work-product. - ‘




mischief that 'may be caused by prematurely promulgatlng a rule of

'

Abldlng by the established procedures is critical in this
case because of the complexrty of the problem and the potential - . {M%
evidence’ that has not been subjected to the appropriate degree of . :
scrutiny. Promulgatlng a flawed: rule .would be partlcularly

unfortunate, since the Federal Rules of Ev1dence serve as models .
for state ev1dence codes.i«*‘ ey T
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John K. Rabiej

‘u“»‘ .

cc: Honorable RobertrE Keeton, Chalrman, Commlttee on Rules of
’ Practice and Procedure
Honorable William Terrell Hodges, Chalrman Adv1sory
Committee on Criminal Rules

Professor David A. Schlueter, Reporter, Adv1sory Committee
on Crlmlnal Rules .
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Memorandum for the Criminal Rules Advisory Commit

Re: Possible Amendment to Rule 53
of the Federal Rules of Criminal Procedure

This memorandum is submitted at the suggestion of Professor
Steven Salzburg. It requests that the Committee consider a
non-substantive amendment to Rule 53 of the Federal Rules of
Criminal Procedure at its next meeting in Washington, D.C. in
May 1993.

As the Committee is aware, the Judicial Conference in
September 1990 authorized a three-year experiment with cameras
in the federal courts. The experlment began on July 1, 1991,
in two courts of appeals and six district courts. It w1ll
conclude on July 1, 1994.

Unlike most state experiments, the federal experiment is
limited to civil cases because of the prohibition in Rule 53
against "[t]he taking of photographs in the court room during
the progress of ~judicial proceedings or radio broadcasting of
judicial proceedings from the court room." In recommending the
federal experiment, Judge Peckham's Committee noted that "Rule
53 . . . specifically prohibits the broadcasting of criminal
proceedings." Report of the Judicial Conference Ad Hoc
Committee on Cameras in the Courtroom (September 1990) at 6 n.3.

The coalition of news organizations that originally sought
the federal experiment (see attached) wishes to propose a
non-substantive amendment to delete the cameras prohibition
from Rule 53. The coalition does not seek an amendment to Rule
53 that would authorize cameras in criminal proceedings.
Rather, we are seeking an amendment that would simply transfer
jurisdiction over the issue of cameras in federal criminal
proceedings from the Rules of Criminal Procedure to the
Judicial Conference, which already exercises jurisdiction over
the issue of cameras in civil proceedings. That matter is
currently within the jurisdiction of the Committee on Court
Administration.

We note that the Judicial Conference determined to delete
the cameras prohibition from the Code of Judicial Conduct on a
similar theory -- that the prohibition was a matter for the
Judicial Conference to decide rather than a matter of judicial
ethics. Report of the Judicial Conference Ad Hoc Committee on
Cameras in the Courtroom at 2.

——_We _request that this item be added to the Committee's
agenda for its May 1993 meeting and, if appropriate, that a
subcommittee be appointed to consider the matter in the
interim. We would submit more extensive materials within the
next 30-60 days for the Committee's consideration and, of
course, provide copies of these materials to the Committee on
Court Administration.

Timothy B. Dyk

Barbara McDowell

JONES, DAY, REAVIS & POGUE
1450 G Street, N.W.
Washington, D.C. 20005-2088
(202) 879-7600







ATTACHMENT

The coalition of news organizations that sought the federal
experiment includes the American Society of Newspaper Editors,
Associated Press, Cable News Network, Inc., Capital Cities/ABC,
Inc., CBS INC., C-SPAN, Gannett Company, Inc., National
Association of Broadcasters, National Press Photographers
Association, National Public Radio, Inc., The New York Times
Company, Post-Newsweek Stations, Inc., Public Broadcasting

‘Service, Radio-Television News Directors Association, the

Reporters Committee for Freedom of the Press, Society of
Professional Journalists and The Washington Post.
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By U.S. Department of Justice

Federal Bureau of Prisons

Office of the Direcror Washington, DC 20534

Honorable William Terrell Hodges

Chairman, Advisory Committee on Criminal Rules
P.0O. Box 1620

Jacksonville, Florida 32201-1620

Dear Judge Hodges:

As we have discussed previously, I strongly support the
initiative to modify the Federal Rules of Criminal Procedure to
allow for the use of video technology in pre-trial court functions,
such as arraignment. I greatly appreciated the opportunity to come
before the Committee on Criminal Rules at its April meeting to
underscore the importance of this issue to the Department of
Justice and look forward to your additional consideration of this
topic at the October meeting of the Committee in Seattle.

Following the decision in Valenzuela-Gonzalez v. United States
District Court for the District of Arizona, 915 F.2d 1276 (9th Cir.
1990), some doubt was cast on the use of video technology in pre-
trial proceedings. In that case, the Court held that arraignment
by closed circuit television would violate the Federal Rules of
Criminal Procedure because the defendant was not physically present
in court at the arraignment. At present, Rule 10 mandates that
arraignment be conducted in "open court" with the defendant being
called on to plead. In addition, Rule 43 states that the
"defendant shall be present at the arraignment..." Attached are
proposed amendments to Rules 10 and 43 that would allow for the use
of video technology in connection with pre-trial court procgedings.

It is important to note that the Valenzuela decision did not
find that the use of video arraignment was prohibited by the
Constitution, but rather by Rules 10 and 43. The Court stated that
the "protection of these rules is broader than the Constitution
provides." Id. at 1280. It may also be useful to note that Judge
Beezer, who wrote the opinion in Valenzuela, subsequently wrote to
Chief Judge Goodwin of the Ninth Circuit supporting an amendment to
the Rules of Criminal Procedure that would allow for video
arraignment programs such as had been carried out in
Arizona.

Judges around the country have been extremely supportive of
efforts to utilize video technology for pre-trial proceedings. 1In
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the attached surveys given to 9th and 11th Circuit Judges on this
issue, the overwhelming response was in favor of considering the
use of video technology. 1In addition, the Bureau of Prisons has
received favorable reactions from Judges in the 1st, 2nd and 11th
Circuits regarding the possible use of this technology for court to
institution 1linkages 1in their respective Circuits. A broad
coalition of law enforcement officials also supports the use of
such technology. Data further suggests that defendants may prefer
the use of video proceedings to the time consuming and
uncomfortable procedures necessary for an in person court
appearance (see attached survey).

The cumbersome process of bringing individuals to court for
pre-trial proceedings is not only taxing on defendants, but on the
entire criminal justice system as well. Video technology provides
an efficient alternative for our courts, whose resources are
severely stretched by a rapidly increasing number of cases. The
attached statistics obtained from the Administrative Office of the
United States Courts shows that there is an opportunity to use this
technology in many thousands of cases, thereby decreasing the
burdens faced by courts. The United States Marshals Service also
would benefit and thereby be able to focus more of it’s efforts on
court security and other high priority projects.

The benefits to be obtained by the use of this technology
would also flow in several ways to society at large. There would
be an immediate benefit to overall public safety. Thousands of
defendants would not have to be transported to and from courts.
The risks attendant with such transportation are evident to anyone
who follows the news headlines. These benefits would also extend
to law enforcement and Jjudicial personnel, who come into direct
contact with defendants. Security and safety benefits would also
affect the Bureau of Prisons, as an opportunity for large amounts
of contraband materials to enter Bureau institutions would be
averted. The public would also receive a benefit due to the
significant costs savings that jurisdictions using video technology
have reported. 1In this period of financial uncertainty, this would
be a welcome corollary benefit of using video technology.

Amending the Federal Rules of Criminal Procedure would not
make the use of video technology mandatory for any Jjurisdiction.
Rather, this amendment would merely give Judges the discretion to
use this technology if they deemed it appropriate for their courts.
This is the same decision that has been made affirmatively by
numerous state and local courts around the nation (see attached
list). The Bureau of Prisons would be able to provide assistance
in technologically facilitating the application of these procedures
at the federal 1level. Video 1linkages between courts and
institutions would include telephone and facsimile capabilities.
Attorneys would be able to effectively have confidential
communications with their clients through the use of privacy
switches on phone lines. Due to these safeguards, defendants would
in no way be harmed by lack of access to their attorneys during
pre-trial proceedings.






The use of video technology for pre-trial proceedings;
preserves the rights and dignity of defendants while allowing the
criminal justice system and society to benefit. I and othersj
throughout the criminal justice community feel certain that this
technology can be used to significantly increase the safety and
efficiency related to managing the burgeoning pre-trial detention
population. :

With your approval, I would very much like to be present
during the discussion of this issue at your Committee’s meeting and,
contribute in any manner that you feel appropriate. I am certainly,
willing to offer a statement or presentation of our position,
supporting the use of video technology for pre-trial proceedings.
I have attached a packet of materials relating to this matter that
may be helpful to members of your committee. I would ask your
approval to forward these materials to members of the Advisory
Committee for their review.

Thank you for your assistance on this issue. I look forward|
to any response you may have to these matters and to speaking with.
you again in the near future.

Sincerely,

S hnar . Lane oo

J. Michael Quinlan
Director

Enclosure






VIDEO CONFERENCING FOR SOME PRE-TRIAL PROCEEDINGS

The increasing sophistication of video conferencing technology offers
a unique and compelling opportunity for all post-arrest components of
the criminal justice system. Currently in use in over 50 state and local
systems (Attachment A), use of this technology to conduct some non-
trial court functions provides for increased efficiency, savings of tax
dollars, and increased public safety while enhancing respect for
human dignity and protecting important rights of the defendant.
Further, surveys conducted with the courts, attorneys, defendants and
detention and transporting officials indicate wide acceptance of the use
of video conferencing for pre-trial court functions.

ENHANCED EFFICIENCY

Efficiency is enhanced through improved and more precise court
docketing procedures and more timely proceedings. When video
conferencing is available for pre-trial proceedings, court staff can more
effectively determine which defendants are available for proceedings
and schedule them for hearings on much shorter notice, as
transportation from the point of detention to the court room is not
required. : :

For the detaining agency, processing the defendant out of the facility,
along with all other individuals scheduled for appearances that day,
and then processing him back in at the completion of all hearings is
eliminated. The defendant simply moves from one part of the facility
to the video court room within the facility shortly before his scheduled
appearance. In addition, if the court orders release, that release can
be effected much more quickly, as the defendant does not have to wait
for the appearances of all others scheduled that day, return to the
detaining facility, and then be processed out.

For the transporting agency, the number of individuals to be
transported is substantially reduced, requiring fewer vehicles and staff

~escorts. To give some sense of scope, according to the Administrative






Offices for the U.S. Courts, during the twelve month period prior to
June 30, 1991, U.S. Magistrate Judges disposed of 51,745 Initial
appearances, 35,699 arraignments, and 8,246 bail reviews (Attachment
B).

With the burgeoning court caseloads and the increasing number of
individuals detained in pre-trial status, efficiency in providing for initial
appearances, detention hearings, and arraignments is essential to the
criminal justice system. With projections for substantial increases in
this population, greater efficiency in providing for these pre-trial
functions without compromise of the rights of the defendant is
essential to prevent gridlock of the entire federal criminal justice
system.

SAVINGS OF TAX DOLLARS

With substantial reductions in the number of individuals who must be
physically transported to court, transporting agencies, particularly the
U.S. Marshal Service, can expect to conserve valuable staff and fiscal
resources. Similarly, detention agencies should realize some savings
resulting from the reduced number of individuals who must be
processed into and out of the facility each day. As indicated in a 1991
report by the Chairman of the County Wide Criminal Justice
Coordination Committee in Los Angeles, that jurisdiction saved over
$1 million per year on transportation costs alone using video
conferencing for some pre-trial court functions. In a much smaller
jurisdiction, Ada, lowa, over $75,000 were saved through the use of
video conferencing for pre-trial proceedings. This conservation of tax
dollars represents good public stewardship.

ENHANCED PUBLIC SAFETY
The most compelling reason for implementation of video conferencing

for pre-trial court functions at the federal level is the resulting increase
in safety to the escorting officials, officers of the court, and the general
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public. Each time an individual is physically removed from the secure
perimeter of a detention facility, the risks of escape and assault are
dramatically increased. The risks involved in transporting individuals
in pre-trial status are even greater, in that the detention facility and the
transporting officials typically have little background information about
the individual with which to assess potential threats. As a result, the
level of security afforded during transportation may not be adequate,
because of some factor unknown to the transporting agency that could
dramatically increase the potential threat to transporting officials, court
officials, or the general public. In addition, institution security is
enhanced when video conferencing is used, as one potential source
for the introduction of contraband into the facility is effectively
eliminated. One of the tasks of the criminal justice system is to
protect the public, and this mission can be greatly enhanced by
maintaining offenders in a secure setting rather than transporting
them.

ACCEPTANCE BY COURTS AND DEFENDANTS

Surveys conducted with state and local inmates regarding the use of
video conferencing for pre-trial- functions indicates that the vast
majority of those who appeared in court electronically rather than in
person felt that the electronic appearance was just as effective as
would have been an in person appearance (Attachment C). When
given the option of appearing electronically or in person, the majority
chose to use video conferencing rather than endure the grueling
process of processing out of the facility along with a number of others
scheduled for appearances, appearing in front of family and friends in
handcuffs, and spending the entire day waiting while others completed
their appearances. Defendants like to appear in court using video
conferencing, as this procedure entails far less discomfort, affords all
of the rights and attention of the court that in person appearances
receive, and does not require them to appear in public under the
security that in person appearances mandate.

Similar surveys with the courts (Attachments D and E) show clear
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support for the use of video conferencing for pre-trial court functions.
At the federal level, when asked "in order to preclude the necessity of
moving an inmate to court from prison, would you consider the use of
interactive video technologies useful for the conduct of some pre-trial
court functions," the vast majority of judges surveyed indicated
support. At a Sentencing Workshop for the 9th Circuit, 77% of the
District Judges and 71% of the Circuit Judges indicated support of
such a proposal. At a Sentencing Institute for the 11th Circuit, 73%
of the District Judges and 100% of the Circuit Judges indicated
support.

PROPOSED MODIFICATIONS TO RULES

Video conferencing for pre-trial court functions was briefly piloted at
the federal level in three cities. However, in -

United States District Court of Arizona, 915 F.2d 1276 (8th Cir. 1990)
the Court ruled that the use of video conferencing for pre-trial
appearances violated rules ten and forty-three of the Federal Rules of
Criminal Procedure. Indicating that there are no clear Constitutional
issues, the court did find that until the rules of criminal procedure
requiring appearance in open court of the defendant were modified to
allow for appearance through video conferencing, such procedures
could not be effected in that circuit. The proposed changes to rules
10 and 43 (Attachment F) simply add language indicating that for the
purposes of these rules, the use of video teleconferencing technology
is consistent with the presence requirement.

SUMMARY

With approval of the proposed modifications to rules 10 and 43, the
courts will have options available that can be exercised in a variety of
ways. Procedures for the use of video conferencing can be
established as the court desires, allowing those judges who wish to
use the technology to do so without requiring its use by those judges
who elect not to use the technology. Further, the changes will allow
a judge to mandate the use of video conferencing when a clear and
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compelling threat to the safety of the defendant, the court, or the
general public exists.

In summary, we believe that the proposed changes in rules 10 and 43
provide the flexibility to the courts, the transporting and detaining
agencies, and the defendants that is essential if the federal criminal
justlce system is to continue to operate in the face of rapidly
increasing demands. Experience at the state and local levels indicates
that this technology can be implemented with advantages to all
involved and result in substantial savings of tax dollars. Further, the
use of video conferencing for pre-trial court functions can be
implemented in such a manner as to enhance the personal dignity of
the defendant and preserve all of the rights required for these
proceedings.







VIDEO TECHNOLOGY APPLICATIONS IN THE COURTS

18th Judicial District, Kansas

Colorado Springs, Mun1c1pa1 Court, Colorado

Prince George Circuit, Maryland

Jackson Circuit Court, Florida

12th Judicial Circuit, Florida

Pima County Superior Court, (Tucson) Arizona

North County Municipal Court, California

Oregon Administrative Office of the Courts

9th Judicial Circuit, Florida

32nd Judicial District, Pennsylvania

Denver County Court, Colorado

San Bernardino County, California

Pierce County District Court, Washington

Alaska Court System

Baton Rouge City Court, Louisiana
Stanislaus County Mun1c1pa1 and Superlor Courts, California

Los Angeles Municipal court, California

Howard County, Maryland

Washoe County, (Reno) Nevada

Harris County, (Houston) Texas

Ada County, Idaho

Las Vegas Municipal Court, Nevada

Phoenix, Arizona

Potter County, Texas

7th Judicial District, Utah

State of Utah, Salt Lake City, Utah

Scott County, Iowa

Kent County, Michigan

Genesee County, Michigan

Riverside County, California

Macomb County, Michigan

Los Angeles County, Long Beach Municipal Court, California
Los Angeles County, Criminal Courts (Felony), Callfornla
Los Angeles County, Avalon, Catalina Island, California
Spokane County, Washington

Contra Costa County, California

San Bernardino County, California

Moreno Valley, California

Kitsap County, Washington

Mesa County, Colorado

Los Angeles County, Glendale, California
District Court of Hawaii

Los Angeles County, Torrance, California
Santa Barbara County, California

State of Utah, District Court, Price, Utah

Ventura County Municipal Court, California
Scott County District Court, Iowa

15th Judicial Circuit, Michigan

7th Judicial Circuit, (Flint) Michigan

6th Judicial Circuit, Michigan

Wayne County Circuit, Michigan

Dade County (Miami), Florida
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Defendant’s Perspective of the court video system

Questionnaire Yes No  Unsure
item N % % %

1. | think that using
TV limited ability to
argue my case 345 31.6 64.3° 4.1

2. There were

questions | wanted

to ask but didn't

because | was on

TV 338 201 78.4 1.9

3. | acted or spoke
differently because |
was on TV 349 18.9 79.1 2.1

4. The use of TV
Made me nervous 342 29.2 70.2 6

5. | feel that the
use of TV violated
my legal rights 342 15.2 79.5 5.3

6. Iflwasn'ton TV
I would have pled

differently 338 10.7 85.5 3.8
7. | think that using

TV for court

appearances is a

good idea 348 721 20.4 7.5

8. | was happy
with my televised
court appearance 344 78.5 19.5 2.0

9. | feel that the
use of TV made my
case go faster 340 84.4 121 3.5

Source: Media Technology and the Courts: The Case of Closed Circuit Video Armraignments in Miami, Florida, W. Clinton Teny,
il and Ray Surette, Department of Criminal Justice, Florida International University, North Miami, Florida 33181 (1986).
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In order to preclude the necessity of moving an inmate to court
from prison, would you consider the use of interactive video
technologies useful for the conduct of some pre-trial court
function?

9th Circuit

District Judge

Circuit Judge

| NUMBER OF VOTES

44

7

Yes

34 (77.32)

5 (71.4%)

No

10 (22.7%)

2 (28.6%)

11th Circuit

District Judge

Circuit Judge

NUMBER OF VOTES

35

5

Yes

31 (73.8%)

5 (83.37)

No

4 (9.57)

0 (0.02)
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Amendments to Federal Rules of Criminal Procedure

Rule 10 of the Federal Rules of Criminal Procedure shall be
amended to read as follows:

Arraignment shall be conducted in open court and shall consist
of reading the indictment or information to the defendant or
stating to the defendant the Substance of the charge and calling
on the defendant to plead thereto. The defendant shall be given
a copy of the indictment or information before being called upon
to plead. The use of video telec enci technol W
the defendant is not physically Dresent in court, is consistent
with the requirements of this rule.

Rule 43(a) of the Federal Rules of Criminal Procedure shall be
amended to read as follows:

(a) Presence Required. The defendant shall be present at the
arraignment, at the time of the plea, at every stage of the trial
including the impaneling of the jury and the return of the
verdict, and at the imposition of sentence, except as otherwise
provided by this rule. purij -tri ceedings, the u

video teleconferencing technology, where the defendant is not
physically present in court, is consistent with the presence

requirement of this rule.
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THE FEDERAL JUDICIAL CENTER
FEDERAL JUDICIARY BUILDING
ONE COLUMBUS CIRCLE, N.E.
WASHINGTON, D.C. 20002

William B. Eldridge {(202) 2734071
Director of Resaarch FAX 273-4021

October 8, 1992

Honorable Wm. Terrell Hodges
United States District Court
for the Middle District of Florida
Post Office Box 1620
Jacksonville, Florida 32201-1620

Dear Judge Hodges,

Enclosed is the summary of the provisions of district court
local rules dealing with the functions -of the probation officers
in cases under the guidelines,

I am sorry this has not reached you sooner, but the move to
our new building has intervened. The move was actually smooth,
but my personal organization is somewhat frazzled.

Copies will be mailed or faxed to whomever you direct.I will
bring sufficient copies with me to the meeting for distribution
there should you wish it.

I look forward to seeing everyone on the rainy coast.

Sincerely yours,

-

att’

cc: David Adair
John Rabiej v~






SUMMARY OF SENTENCING PROCEDURES
PROVIDED IN DISTRICT COURT LOCAL RULES

REPORT TO
THE ADVISORY COMMITTEE ON CRIMINAL RULES
- AND
THE COMMITTEE ON CRIMINAL LAW
OF THE JUDICIAL CONFERENCE OF THE UNITED STATES

Prepared by
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Research Division
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SUMMARY OF SENTENCING PROCEDURES
IN DISTRICT COURT LOCAL RULES

At the request of the Advisory Committee on Criminal Rules and the
Criminal Law Committee, the Research Division of the Federal Judicial Center
has reviewed sentencing procedures in 90 of the 94 judicial districts. Districts
have promulgated these sentencing procedures as rules, standing or general
orders, internal policy guidelines or scheduling orders. In this report, all these
forms will be referred to as rules.

This report contains descriptions and comparisons of rules as they appear
in publicly available form but provides no information about how the rules are
being implemented nor what results are being obtained. Consequently, any
observed differences or similarities among the texts of rules could, in practice,
prove illusory or exaggerated. Toexplore these issues, the Research Division
will soon send a survey to Chief United Sates Probation Officers about sentencing
practices, and plans to submit a report with its findings to the committees at
spring meetings.

Most of the rules are based on one of two models, either the Model Local

Rule (Model Rule)! promulgated by the Judicial Conference or that of former
Guideline §6A1.2 (Guideline Rule), the Sentencing Commission’s original
proposed approach (withdrawn in favor of a less prescriptive guldehne) These
rules vary primarily in the responsibilities of the probation officer (PO) in
resolving disputes about the Presentence Report (PSR).

The Model Rule gives the probation officer a significant role in the dispute
resolution procedures. Parties submit objections to the PO who may require the
parties to meet with him or her. The PO then revises the PSR and, if objections
remain, prepares an addendum. The addendum includes, not the parties’
written objections , but the PO’s summary of those objections with his or her
comments. The PO then submits to the court the revised PSR, which the court
may accept as accurate, and the addendum. The Model Rule provides no
opportunity for the parties to submit any additional memoranda in support of
their objections.

In the Guideline Rule, the parties first must seek “informal” or
“administrative” resolution, not included in the record, of their disputes with
the probation officer. Once the probation officer issues the PSR revised to reflect
the results of the informal resolution, the parties file with the court a pleading
entitled “Position of the Parties With Respect to Sentencing Factors” (Position
Paper), in which the parties state their objections to the now-revised PSR. The
probation officer, who also receives a copy of the position paper, prepares an

1 “Recommended Procedures for Guideline Sentencing and Commentary” August 1987
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addendum summarizing the remaining objections, but does not comment on
them. The sentencing judge, with access to the parties’ own statements as well as
to the revised PSR (no requirement that it be deemed accurate) and the
addendum, issues tentative findings of fact and conclusions of law. The parties
then have a “reasonable opportunity” to respond in some cases with additional

memoranda.

The following chart shows the time scheme of the two approaches. For

the Guideline Rule, Kansas’s rule was used as a model.

PO discloses PSR to parties

Parties notify PO of
objections to PSR

Parties file Position Paper

PO submits revised PSR
and addendum

Judge advises parties

of tentative findings

Model Rule

Kansas

Days prior to Sentencing

20

10 or more
{(w/i10days

of disclosure;
PO may call
conference with
counsel)

no provision

“prior to sentencing”

{addendum
includes PO’s
comments)

no provision

25

prior to filing
Position Paper
(parties initiate
conference w/PO.
opposing counsel,
mandatory unless
no disputes)

5

unspecified
(addendum does
not include PO’s
comments)

“before imposing
sentence”; parties
have opportunity
to respond, form of
response subject to
discretion of judge

In Table 1, we have divided the rules into five groups: those following the
Model Local Rule closely (30), those following it with some variation (18) (both
- groups referred to in this report as “Model Rules”), those following the
Guideline Rule, both closely and with variation (17) (referred to in this report as
“Guideline Rules”), those combining features of both (16) (“Combination
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Rules”), and those which simply provide that objections go directly to the judge
(9) without little or no input from the probation officer (“Direct Rules”).
‘ TABLE1 \
CATEGORIZATION OF SENTENCING PROCEDURE RULES

MODEL CUIDELINE | COMBINATION|  DIRECT
RULES | ruLes RULES | RULES
Circuit CLOSELY WITH
FOLLOWED | VARIATIONS
Tot NH, R’ ME, MA R
md | O, NY() VT YW NY (D
5d | DE, NJ, PA®), | PAW)
T PAM)
[Tt | ~Ncw), s, ™MD NCQM), VAE) NCE)
VAW), |
WV(N),
WV(S)
5th | LAG), LAGD, TX(S) MSM), MS(O) TX(N)
LAW), TX(E), ‘
TX(W)
e &K@, TNE MICW) TN, | MIE), OHN,
| TN(W) OH(S)
7th LNy, INND, O, ING) | 1L(S), WIW)
WI(E) |
[3m AR(E), MN, MO®), | MOW), NE SD
AR(W), ND
IAN), 1A(S)
Sth | 1D, WA®D MT, OR CAMN,  |AK AZ CA®), |[CAC), CAG),
GUAM, HI WA(W) NV
T0th OK®, XS, UT NM O
OK(N),
OK(W), WY
Tith | AL, FLOVD, | GAM), GAG) | ALG), FLE) AL
FLON), GA(M)
D e
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Variations on Model Rules (48)

Only a few of the 48 districts that adopted the Model Rule d1d so verbatim,
but the amount and type of variation was not as much as for the other groups.
Variations on the Model Rule (number of Model Rule jurisdictions adopting the
variation in parentheses) included: ‘
e PO shall or will (rather than may) require attendance of counsel at conferencet/
@)

e PO may request (rather than require) counsel to meet at conference (1);

* no provision for PO to call counsel to a conference (3);

+ addendum to revised PSR includes copies of parties” written objections
(instead of the PO setting forth those objections remaining) (6);

 addendum also to include factual stipulations regarding dlsputed matters (1)
* 1o provision for probation officer’s comments (required in the Model Rule)
on the remammg objections in addendum (4);

¢ no provision for addendum to revised PSR (2);

e PO certification of addendum does not include (as does the certification in the
Model Rule) a certification that the addendum fairly states any remaining
objections (5);

* no provision for certification of the addendum by PO (4)

¢ submission of additional memoranda after issuance of revised PSR (not
provided for in Model Rule) (2);

e additional formalized court proceedings, either an evidentiary hearing,
conference, or review of materials to determine necessity of additional
conference and proceedings (3);

e revised PSR, except as objected to, will (instead of may) be deemed accurate (4);
¢ historical facts in PSR will be prima facie evidence of those facts; court may
review applications of guidelines de novo, even without objections (2);

¢ the revised PSR and its addendum shall be the tentative findings of the court
;

* objections not presented to probation officer will not be considered (instead of
being considered for good cause) (2) or will be deemed waived (1);

* no provisions for additional objections are made (9); and

* the court may issue tentative findings and give parties an opportunity to
respond (a Guideline Rule provision) (2).
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Variations on Guideline Rules (17)

For the Guideline Rule, variations (including some borrowed from the
Model Rule) on the procedure for resolving objections to the PSR include:

e parties file written (rather than communicating in an unspecified fashion)
objections to PSR to begin informal resolution (6);

Position Papers filed before informal resolution period, instead of after (2)

no provision for mandatory presentence conference (3);

addendum includes parties’ written objections (4);

no provision for addendum (1); \

in lieu of Position Paper, parties file statement of unresolved objections (1);
PO files additional addendum after parties file Position Papers (1)

¢ court issues two sets of tentative findings, one at least five days prior to
sentencing hearing and one “before imposing sentence”. Parties respond to both,
the first time in writing three days prior to sentencing and the second time orally
at the sentencing hearing (1); and :

* no provision for the tentative findings procedure (6).

e & & o & 0O

Some of the variations among the Guideline Rules were borrowed from
the Model Rule:

* PO officer may require presentence conference (1);
¢ PO comments in the addendum on the parties” objections (4); and
e court may accept PSR as accurate (2).
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Combination Rules (16)

These rules each borrowed some elements from the Model Rule
procedure and some from the Guideline Rule procedure, but used them in
different ways. Table 2 summarizes the variations in the Combination Rules
jurisdictions. Note that Ohio South, the last line, also has a second revised PSR
and addendum following the second round of Position Papers or Written

Objections.
TABLE 2
SUMMARY OF COMBINATION RULES PROVISIONS
DISTRICTS { INFORMAL  POSITION - PO- REVISED INFORMAL POSITION

RESOLUTION - PAPERSOR

INITIATED PSRISSUED RESOLUTION PAPERSOR

INITIATED WRITTEN  RESOLUTION INITIATED WRITTEN
BY PARTIES OBJECTIONS BY PARTIES OBJECTIONS
MO(W) Yes Yes Yes Yes No Yes
PA(W), Yes Yes Yes Yes No No
PR,
WA(W)
AK, AZ, No Yes Yes Yes No Yes
CA(E),
IL{C), NE,
OH(N), |
TX(N)
IN(S), No Yes Yes Yes No No
MI(E),
NM, NC(E)
OH(S) No Yes Yes Yes Yes Yes

Thirteen (13) of these jurisdictions require that PO prepare an addendum,
with twelve (12) requiring the PO’s comments and two (2) requiring that the
parties” written materials be included. "Ten (10) of these districts also require that
the judge announce tentative findings, usually prior to sentence, and provide
some opportunity for the parties to respond.
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Direct Rules (9)

Of the direct rules, four (4) have an informal conference requirement.
One (1), Alabama North, requires counsel involvement in the preparation of the
PSR, including meeting with the PO. Only one (1) jurisdiction requires an
addendum to the initial PSR, but without comment; none require a revised PSR.
Variations on All Rules

A. Presentence Report Preparation
1. PSR preparation may/may not begin before determination of guilt

May (4 May not (5) |
2. Parties provide written statements to PO to assist in preparation of PSR (12)

Counsel for government only (4)

Counsel for both parties simultaneously {(5)

Counsel for government first, with defense counsel filing response later (3)

3. Counsel meet with PO during PSR preparation in an effort to resolve and/or
isolate disputes (3)

4. Counsel may be present at interview (3)

B. Sentencing
1. Sentencing Date

Sentencing to occur within (time) after determination:

8 weeks (1) 60 to 70 days (5) 90 days (2) between 91 and 126 days (1)

Sentencing to occur no earlier than (time) after determination of guilt):

50 days (1) 8 weeks (1) 60 to 70 days (21) 80 days (1) 90 days (1)
Sentencing to occur no earlier than (days) after disclosure of PSR

10 days after final PSR (1) 20 days after first PSR (3)

2. Earlier sentencing when defendant in custody (3)

3. Provisions facilitating earlier sentencing in absence of objections (3)
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C. PSR Disclosure
1. PSR Disclosure Date

PSR disclosed at least (number of days) BEFORE sentencing

35days(3) 30days(8) = 25-28 days (21) 20 or21days (25) 10 days (4

PSR disclosed within (number of days) AFTER determination of guilt

35 days (7) 40 days (3) 45days(2) 49days(1) 55days(1)
PSR disclosed no later than (number of days) AFTER determination of guilt
30 days (D)

PSR disclosed within 35 days if defendant is in custody and within 50 days if
defendant is at liberty (1) (Note: sentencing dates also vary in this district

depending on the status of the defendant)

2. PSR Disclosed to:

Counsel and defendant (43)
Defense counsel must review report with defendant (2);
Disclosure to defense counsel constitutes disclosure to defendant (1);

Counsel or defendant if pro se (6)
Defense counsel must disclose the report to the defendant (2).

Counsel only (25)

Counsel is responsible for disclosing/reviewing the report with the
defendant (14);

Disclosure to defense counsel constitutes disclosure to the defendant (1).

“Parties” (12) Unspecified (3) Defendant alone (1)
3. Disclosure effected by:

Physical delivery, availability one day after oral communication, mailed (45)

Physical delivery or mail (14) Mail (10) Available in probation office (7)

~ PO “shall furnish” or “shall provide” (2) Unspecified (11)

At discretion of Chief Probation Officer, disclosure at a “disclosure conference”
w/ defendant and defense counsel present (1).
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D. Objections to PSR In Districts without Informal Resolution (67)
1. Deadline for objections

Deadlines calculated from day of disclosure

5 days (6) 7 days (3) 10 days (37) 11 days (4)
14 days (5) 15 days (5) 17 days (1)

Deadlines calculated prior to sentencing
5 days prior (3) 10days (1) 21days(1) 25days(1)
2. Form of objections

‘Written/ Position Papers (46)

Oral but PO may require confirmation in writing (8)

Oral but must be confirmed in writing (10) (in three jurisdictions, writing not
required if probation officer “accedes forthwith” to objection)

Unspecified (3)

3. Objections signed by defendant and defense counsel (3)

4, Material facts in objections may be attributed to defendant if false, possible
penalty for obstruction of justice (1)

5. Counsel must positively affirm no objections (7)
E. Informal Resolution (Guideline Provision) (23)
1. Initiation of Informal Resolution

Counsel shall communicate/contact PO (means unspecified) (16)

Initiated by Position Papers of the Parties with Respect to Sentencing (§6A1.2 of

Guidelines) or similar Sentencing Statement (3)

Initiated by Written Obijections (4)
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F. Conference to Resolve Objections.
1. Model Rule: “PO may require counsel to meet” and variations (60)

PO may require parties to meet to resolve disputes (55)

PO shall require parties to meet to resolve disputes (3)

PO may request parties to meet to resolve disputes 3}

2. Guideline Rule formulation: “Presentence conference mandatory unless no
disputes”(18)

3. No requirement for conference (12)

4. Parties File Position Papers/Written Objections after Informal Resolution (14)

G. Revised PSR and Addenda
1. Revised PSR and/or addendum required (82)

With comments by PO (56)

With written materials of counsel attached (12)

With certification that revised PSR and addendum have been disclosed (4)

With certification that revised PSR and addendum have been disclosed and that
the addendum fairly states the remaining objections (48)

2. Deadline for Delivery of Revised PSR and Addendum to Judge

Delivery calculated prior to sentencing .

2 days (1) 3 days (3 5 days (18) 7 days (6)
10 days (9) 11 days (1) 14 days (2) 15 days (2)

Delivery calculated as days after receipt of objections
4days(1) Sdays(l) 10days(3) 12 days (1) 15 days (1)
Other

within 14 days from disclosure of PSR (1)
within 80 days from determination of guilt (1)
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Wednesday before sentencing date (1)

“Prior to Sentencing”/ upon completion of processing/ other unspecified (29)

H. Parties File Position Papers/Sentencing Memoranda/Statement of
Remaining Objections After Issuance of Revised PSR and/or Addendum (13)

1. Effect of PSR

PSR may be accepted as accurate (46)

PSR shall or will be accepted as accurate (5)

Historical facts of PSR shall be accepted as prima facie evidence; court may
conduct de novo review of guldelme applications, even if not objected to (2)

Revised PSR and addendum serve as court’s tentative findings (1)
J. New Objections or Sentencing Factors Allowed/Not Allowed
1. Allowed (57)
New objections allowed even if not raised with PO, upon a éhowing of good
cause (54)

or raised to revised PSR (1)
or not raised prior to a certain time before sentencing (1)

New objections allowed even if not raised within a certain time prior to
sentencing, upon a showing of good cause (1)

New sentencing factors permitted to be raised upon reasonable notice (2)

2. Not allowed (13)

New obijections deemed waived if not filed (4)

New obiections not permitted (8)

New sentencing factors will not be taken into consideration (1)

3. No mention of new objections (20)
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K. Announcement of Tentative Findings and Opportunity to Respond

1. Judge Shall Issue Tentative Findings (18)
Only when no evidentiary hearing is required (1)

Only' if court concludes that disputes can be resolved prior to hearing (1)
Only when appropriate to permit court to correct errors and oversights (1)

2. Judge Shall Issue Tentative Findings Two Times (1)

3. Judge May Issue Tentative Findings (3)

4, Time of Issuance of Tentative Findings
" Prior to imposition of sentence (8)
At least three days prior to sentencing hearing (1)

- At least five days prior to sentencing hearing (1)
At least seven days prior to sentencing hearing (1)

5. Reasonable Opportunity to Respond (18)

Manner and form of response to be decided by judge (5)

Parties should be prepared to make arguments and present evidence at
hearing (1) ,

Written response specified (1)

Hearing may be continued if necessary (3)

Hearing only to be continued under exfraordinary circumstances (2)

L. Court resolution of disputes

1. Court may accept reliable evidence from PO or the parties (56)

2. Court may accept reliable evidence from PO or parties, and disputes are to be
resolved on a preponderance of the evidence (1)

3. Court may accept reliable evidence from the parties (2)

- 4. Court may accept relevant evidence w/o regard to its admissibility at trial, as

long as there are sufficient indicia of reliability (4)

5. Court may accept both reliable evidence and relevant evidence w/o regard to
its admissibility at trial as long as there are sufficient indicia of reliability (2)
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L RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

DIRECTOR LHﬁTfK{STAjf§§CCﬁHTﬂ5
JAMES E. MACKLIN, JR. T
DEPUTY DIRECTOR WASHINGTON, D.C. 20544

October 1, 1992

MEMORANDUM TO THE SENIOR STAFF

SUBJECT: Actions of the Judicial Conference, September 22, 1992

Attached is a copy of the Preliminary Report of Judicial
Conference actions of September 22, 1992. Many decisions made by
the Conference require action on our part, and the responsible
offices are noted in the left margin of the Preliminary Report.
The action required is, for the most part, self-explanatory. If
a particular item is unclear, Please contact Jim Macklin, Xaren
Siegel or me.

Please report back on the status of your activities no later
than October 23, 1992.

Attachment

cc: Honorable Gustave Diamond
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" THE CHIEF JUSTICE
OF THE UNITED STATES Secretary

JUICIATL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

Presiding

PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS
September 22, 1992

Fhhkdhhhhhhkdhhhhbhhhhhhhbhhdhhd

All of the following'matters which require the expenditure
of funds were approved by the Judicial Conference subject to the

availability of funds, and subject to whatever priorities the
Conference might establish for the use of available resources.

khhkhkhhkhhdhdhdhddbhdhhhrtdtdtd

At its September 22, 1992, session, the Judicial Conference:

Committee on Automation and Technolo
e Lee O Automation and Technology

Disapproved a policy on the standard electronic citation of
opinions.

Approved an amended lawbook list for magistrate judges.

Committee on Administration of the Bankruptcy Svystem
M

Bky Div. Declined to support an amendment to 28 U.S5.C. § 157(c)(2)

that would provide for implied consent to final .
determination by a bankruptcy judge in a non-core
Proceeding.

Bky Div. Approved the amendment of existing bankruptcy administrator

reqgulations in light of the standing conferred by
legislation.

Bky Div. Designated Fayetteville as an official duty station for a

bankruptcy judge in Arkansas.

Bky Div. Approved a requirement for a full field background

-

investigation for future chapter 13 standing trustees and a
name check investigation for chapter 7 trustees in those
districts served by the bankruptcy administrator program.

L. RALPH MECHAM
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Committee on the Budget

Approved alternative, or lower, budget requests for fiscal
year 1994, subject to amendments necessary as a result of
(a) new legislation, (b) actions of the Judicial Conference
or (c) other reasons the Director of the Administrative
Office considers necessary ‘and appropriate, not to exceed a
total increase of 29 percent over the fiscal year 1993
budget appropriation.

Committee on the Codes of Conduct

Approved revisions to the Code of Conduét for United States
Judges. ‘

Adopted a resolution commending Judge Walter Stapleton for
his service to the Conference as Chairman of the Committee
on Codes of Conduct.

Committee on Court Administration and Case Management
= == SUlINiStration and Case Management

Encouraged the district courts to provide to part-time
magistrate judges who perform their duties in federal court
space the same level of administrative support afforded to

full-time magistrate judgés, to the extent feasible.

Regarding the experimental use of videotape as the record
on appeal (pending decision on the use of this method at
the September 1993 session), authorized participating
district courts to continue ‘the use of the videotaping

- Systems beyond the end of the two-year experiment, and
authorized participating appellate courts to continue to
accept videotape‘as the record -on appeal from pilot
district courts.

Directed the Administrative Office to provide for full
certification of interpreters\in Cantonese (Chinese),
Ilocano, Korean, Mandarin (Chinese), Punjabi, Tagalog and
Vietnamese; mpdified certification of interpreters in
Armenian, Japanese, Laotian‘and‘Polish; and "Otherwise
Qualified* status in Mein.

With regard to bias in the federal judiciary, adopted a
resolution encouraging all circuits to Sponsor educational
programs for judges, attorneys, supporting personnel and
all others within the judicial branch to sensitize them to
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the concerns and effects of bias based on race; ethnicity,
gender, age, and disability. The Conference encouraged all’
circuits to report to the Committee on Court Administration
and Case Management on action taken to implement this
resolution.

Amended the schedule of fees for the United States Claims
Court to include a $25.00 fee for checks paid into the
court which are returned for a lack of funds.

With regard to bankruptcy fees, approved the collection of
an administrative fee of $30 in all chapter 7 and 13 cases,
in lieu of noticing fees which currently exist for these
chapters under 28 U.S.C. § 1930(b). The Bankruptcy
Committee shall study and propose an alternative fee
arrangement for chapter 11 and 7 asset ‘cases, and if the
results of the study conclude that substantial funds could
be raised by the chapter 11 and 7 asset case fees, then
such fees, 'if passed by the Congress, would replace the $30
administrative fee.

Supported an amendment to 28 U.S.C. 1914(a) to increase the
civil case filing fee from $120.00 to $150.00

Supported section 9(b) of the draft Claims Court Technical
and, Procedural Improvement Act of 1991, concerning hearings
in foreign countries, with the proviso that the section be
amended to include an interlocutory appeal provision,
similar to that provided in 28 U.S.C. § 256(b) for the
Court of International Trade.

Committee on Court and Judicial Security

CSo

 Endorsed a policy that the District Court Security

Committees, in conjunction with the United States Marshals
Service, at least every two years, should present a program

The program should be tailored to address local conditions
and should include a plan for dealing with civil unrest.

Committee on Defender Services

LPA/DSD

Agreed to seek legislation that would amend the Criminal
Justice Act to eliminate the requirement that a district
have 200 caa appointments annually in order to establish a
federal public or community defender organization.
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Endorsed legislation that would authorize the payment of

legal expenses of persons providing services pursuant to

the Criminal Justice Act, where such expenses arise from

representation in connection with an investigation (which
results in no adverse action) of conduct in the course of
that person’s official duties.

Approved the modification of the requirement for an annual
report on CJA panel attorney compensation in excess of
$24,000 to include only those attorneys earning in excess
of $50,000 during the preceding year.

Committee on Federal-State Jurisdiction

JCS

Adopted a resolution commending former Chairman Thomas M.
Reavley for his service to the Federal-State Jurisdiction
Committee and to the Conference.

Committee on the Judicial Branch

LPA/JD

Comm

Opposed enactment of H.R. 4530, 102d Cong., 2d Sess., as
currently drafted, on grounds that its provisions would

1) impose unjustifiable administrative burdens; 2)
unnecessarily require advance clearance for travel plainly
appropriate in purpose and scope; 3) create ambiquities
regarding the availability of funds for official travel and
the travel authority of the Federal Judicial Center and the
Sentencing Commission; and 4) curtail judiciary access to
the expertise found in other federal agencies.

ittee on Judicial Resources

e e — s e s AT D

LPA/SD

LPA/SD

LPA/SD

Authorized transmittal to Congress of a request for nine
additional court of appeals judgeships-

Authorized transmittal to Congress of a request for an
additional five permanent and eleven temporary district
judgeships and the conversion of one roving position to
permanent in the State of Kentucky.

Authorized transmittal to Congress of detailed data showing
the impact on the judgeship requirements of the U.S.

district courts of eliminating or limiting diversity
jurisdiction.
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-Approved for FY 1994, the addition of fifteen permanent

positions, three temporary positions, and six permanent
JSP-14 data network administrator positions for circuit
executives’ offices in ten circuits.:

Approved for FY 1994, the addition of fifteen attorney and
five secretarial positions for preargument attorney offices
in eight courts of appeals.

Approved a new staffing formula for district court clerks’
offices with the understanding that any resulting increases
be phased-in over five years and that allocations be made
to offices on the basis of need.

Approved one additional court reporter for Georgia
(Northern), for funding in FY 1993, upon confirmation of
the first replacement judge.

Approved the addition of ten court interpreter positions
for FY 1994, one each for the District of Columbia, Florida
(Southern), New York (Eastern), and Washington (Eastern);
three for New York (Southern); and three for temporary
assignments to courts with special needs.

Approved for FY 1994, 35 additional positions to be

allocated to court units to perform project coordination
functions for major space and facilities projects.

Amended the bankruptcy clerks’ work measurement formula to
delete the deviation factor and to include a judgeship
factor of 1.5 per Jjudgeship approved by Congress.

Approved for FY 1994, seven additional positions in

bankruptcy administrator offices.

Eliminated the restrictive grade provision for bankruptcy
clerks, chief probation officers, and chief pretrial
services officers. 1In lieu thereof, the Conference
instituted a new provision that would allow for an increase
in the grade of district court clerks in those instances
where the grade of the district court clerk would otherwise
be lower than the grade of either the bankruptcy clerk, the
chief probation officer or the chief pretrial services
officer in the same district; provided, that the Chief
Judge certifies that 1) the court has assigned
responsibilities to the district court clerk equal to or
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greater than the responsibilities of the other unit heads
in the district court and, 2) the district court clerk is
responsible for performing certain administrative support
functions for the other units of the district court.

Approved an upgrade to JSP-18 for the Clerk of the United
States Court of Appeals for the Ninth Circuit.

Regarding chief deputies and other second-~in-command
positions, approved a one grade gap between target grades
of court unit executives and type II second-in-command
positions, with no sécond—infcommand classification
exceeding a cap of JSP-16; approved  the necessary changes
to the Judiciary Salary Plan’s chief deputy positions
policy to broaden its coverage to deputy circuit
executives, and deputy chief probation-and pretrial
services offipers;Aand‘apprpved an upgrade from JSP-13 to
JSP-14 for deputy circuit librarians.

Approved revision of the landmark job standard for systems
manager JSP-13 to allow for its joint use by probation and
Pretrial services offices which have implemented, or

‘shortly will implement, PACTS.

Approved the upgrade of assistant librarians in circuit
headquarters libraries from JSP-11 to JSP-12.

Approved revisions to the landmark job standard for
financial administrators to allow for JSP-9 financial
specialists to support JSP-11 financial administrators, and
JSP-11 financial specialists to support JSP-12 financial
administrators.

Approved an administrative officer landmark job standard at

Agreed to seek amendment of 5 U.S.C. § 6304(f) to include
court unit executives in the exemption from the limitation
on annual leave accumulation.

Approved revisions to the Within-Grade Increase Policy to
pProvide a two-level rating process, acceptable and ‘
unacceptable, and to require the filing of a report to the
A@ministrative Office only if an unacceptable rating is
given.
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Disapproved a motion to increase the target grades of
judges’ secretaries from JSP-11 to JSP-12, for persons who
have served as secretaries to federal judges for a minimum
of '10 years and have been at step 10 of JSP-11 for at least
one year.

Committee on the Administration of the Maqistréte Judges System

.MJD

MJb

MJD

Adopted revised "Requlations of the Judicial Conference of
the United States Establishing Standards and Procedures for
the Appointment and Reappointment of United States
Magistrate Judges.*"

Approved changes in specific magistrate judge positions.

Designated the new full-time magistrate judge positions at
Worcester (or Boston), Massachusetts; New Haven,
Connecticut; New York City, New York; Los Angelées (or Long
Beach), California; and Tampa, Florida, for accelerated
funding in fiscal year 1993. ~

Committee on Rules of Practice and Procedure

RCSO

RCSO

RCSO

Endorsed a request to the Chief Justice that he reactivate
an Advisory Committee on the Federal Rules of Evidence with
the suggestion of some overlapping membership with the
Advisory Committees on the Federal Rules of Civil and
Criminal Procedure,. and further that the Chief Justice
appoint a reporter to serve the reactivated Evidence Rules
Committee. v

Approved proposed amendments to Rules 3, 3.1, 4, 5.1, 6,
10, 12, 15, 25, 28, and 34 of the Federal Rules of
Appellate Procedure and to Forms 1, 2, and 3; and agreed to
transmit them to the Supreme Court. for its consideration
with the recommendation that they be approved by the Court
and transmitted to Congress pursuant to law.

Approved proposed new Rule 26.3 and amendments to Rules 1,
3, 4, 5, 5.1, 6, 9, 12, 16, 17, 26.2, 32, 32.1, 40, 41, 44,
46, 49, 50, 54, 55, 57, and 58 of the Federal Rules of
Criminal Procedure; and agreed to transmit them to the
Supreme Court for its consideration with the recommendation
that they be approved by the Court and transmitted to
Congress pursuant law.
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RCSO
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RCSO
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RCSO
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‘Approved a proposed amendment to Rule 8 of the Rules
Governing Section 2255 Proceedings; and agreed to transmit
it to the Supreme Court for its consideration with the
recommendation that it be approved by the Court and

- transmitted to Congress pursuant to law.

Approved proposed new Bankruptcy Rule 9036, and proposed
amendments to Bankruptcy Rules 1010, 1013, 1017, 2002,
2003, 2005, 3009, 3015, 3018, 3019, 3020, 5005, 6002, 6006,
6007, 9002, and 9019; and agreed to transmit them to the
Supreme Court for its consideration with a recommendation
that they be adopted by the Couit and transmitted to
Congress pursuant to law. ‘

Approved proposed amendments to Official Bankruptcy Forms
5, 9B, 9D, 9F, and 9H. .

Approved a proposed amendment to Rule 4 of the Federal
Rules of Civil Procedure and the proposed adoption of Forms
1A and 1B as modified by alternative language proposed by
the Committee regarding the extraterritorial service of
process, and the proposed abrogation of Form 18-A; and
agreed to transmit these proposals to the Supreme Court for
its consideration with the recommendation that they be
approved by the Court and transmitted to Congress pursuant
to law.

Approved new Civil Rule 4.1; proposed amendments to Civil
Rules 1, 5, 11, 12, 15, 16, 26, 28, 29, 30, 31, 32, 33, 34,
36, 37, 38, 50, 52, 53, 54, 58, 71a, 72, 73, 74, 75, and
76; proposed new Form 35; and proposed amendments to Forms
2, 3, 34, and 34A; and agreed to transmit them to the
Supreme Court for its consideration with the recommendation
that they be approved by the Court and transmitted to
Congress pursuant to law.

Declined to approve proposed amendments to Civil Rule 56.

Approved Proposed amendments to Rules 101, 705, and 1101 of
the Federal Rules of Evidence, and agreed to transmit them
to the Supreme Court for its consideration with the
recommendation that they be approved by the Court and
transmitted to Congress pursuant to law. !







Preliminary Report

Committee on Space and Facilities

SFD Amended the United States Courts Design Guide by
‘ incorporating technical and editorial changes and
recommendations from the General Services Administration.

SFD Amended the United States Courts Design Guide by changing
the finish standards for grand jury hearing room suites,
the space standard for fitness facilities, and the space
standard for circuit judges’ chambers, and by adding a
Space standard for news media rooms.

Committee to Review the Criminal Justice Act

Approved a resolution requesting the Defender Services
Judge Diamond COmmittee to undertake a detailed review of the "Interim
. Report of the Committee to Review the Criminal Justice Act
of the Judicial Conference of the United States" and report
back by January 15, 1993.

N\
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Rule 32.
(a)

(b)

(c)

(d)

(e)

Sentence and Judgment

IN GENERAL.

PRESENTENCE INVESTIGATION

(1)
2)
(3)

(4)

In General (When Made) (now (a))
Presence of Counséel (now (c) (2))
Presentence Report (now (c) (3))

Disclosure and Résolution of Disputes (now
(c) (4)) ‘

SENTENCING HEARING (now (&))

(1)
2)

(3

%)

3)

(6)

In Beneralj Time for Hearing (now (a) (1))
Procedures (now (&) (i) (A) to (EM)

Preséntation of Evidence and Considevration of
Réport (now () (4) (F))

Testimany of Viectims (now (d))

Production of Statements at Sentencing
Hédring (now (f)).

Notification of Right to éppeal (now (a) (2))

PLEA wITHDﬁanL (now (e))

JUDGMENT (now (b))
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Rule 412. . jctim's Pas exXxua BenavIior o P ‘}"aa*' ion

(a) Notwithstanding Rule 404, evidence of past sexual behavior
or predisposition of an alleged victim of sexual misconduct is
not admissible in any civil or criminal proqeeding except as

provided in subdivision (b).

(b) Evidence of the past sexual behavior or predisposition of an
alleged victim of sexual misconduct may be admitted under the

following circumstances:

(1) evidence of specific instances of sexual behavior with

han
persons other that the person whose sexual misconduct is alleged
if offered to prove that another person was the source of semen

or injury:;

(2) _evidence of specific instances of sexual behavior with the
person whose sexual misconduct is alleged if offered to prove

consent;

(3) evidence of specific instances of sexual behavior if offered
under circumstances in which exclusion would violate the
constitutional rights of a defendant in a criminal case or in a
civil case would deprive the trier of fact of evidence which is
essential to a fair and accurate determination of a claim or

defens§} oY

(4) evidence of reputation or opinion evi&enee/ij a civil case

in which exclusion of the evidence would deprive the trier of
fact of evidence which is essential to a fair and accurate

determination of a claim or defense.







oA
(c) No evidence covered by this ruleﬂé;aii'be admitted unless
the party offering it files a motion under seal, not less than 15
days prior to trial or at such other time as the court may
direct, seeking leave to offer the evidence at trial. The motion
must describe with particularity the evidence and the purposes
for which it is offered. The court shall permit any other party
as well as the alleged victim to be heard in camera on the motion
and shall determine whether the evidence will be admitted, the
conditions of admissibility and the form in which the evidence
may be admitted. The court may ég;mﬁgﬁzkﬁotion to be made under

o~ v R
seal during trial if—aparty-claims good cause for net-making a-

: 2] tiong e |§ ia . . £ Tﬁ
finds—good cause shewn. The motion and the record of any in

camera proceeding shall remain under seal during the course of

all further proceedings both in the trial and appellate courts.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
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. OF THE
s N JUDICIAL CONFERENCE OF THE UNITED STATES
CW WASHINGTON, D.C. 20544
ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN . KENNETH F. RIPPLE
APPELLATE RULES
: SAM C. POINTER, JR.
JOSEPH F. SPANIOL, JR. ) CIVIL RULES
SECRETARY WM. TERRELL HODGES
September 14, 1992 EDWARD LEAVY

BANKRUPTCY RULES

TO: ALL MEMBERS OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

RE: TItem II C 4 of the agenda for the meeting
of October 12 - 13 in Seattle.

e
Enclosed is some updated material relating to Item II C 4 on the agenda of our

upcoming meeting. This enclosure is intended to replace the letter from Professor
Ehrhardt to Judge O’Brien dated June 23, 1992.
I am very much looking forward to seeing all of you in Seattle.

Warm personal regards.

Cordially,

Wm. Terrell ges

enclosure

c: . Honorable Robert E. Keeton
Mr. William R. Wilson
Professor David A. Schlueter
Professor Charles W. Ehrhardt
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The Florida State University |
Tallahassee, Florida 32306-1034

July 14, 1992

Judge Donald E. O'Brien

U.S. District Court

Post Office Box 267 ‘
|
|

Sioux City, Iowa 51102
Dear Judge O'Brien:

I am enclosing the Proposed Amendments to Rule 16 which you
requested that I draft.

There is a proposal (Alternative 1) which requires the
government to specifi‘ally identify otherwise discoverable
materials which name or clearly refer to a defendant who files such
a request. This amendment does not expand the materials which a
defendant may discover under Rule 16 but only imposes upon the
government the obligation to identify those materials which .
specifically name a defe dant. Additionally, other documents which
refer to the defendant by an alias or nickname should be
identified.

Alternative 2 is another approach to the problem. When a case
involves multiple defendants and has voluminous documents, the
government usually will ﬁave a method of identifying the documents
which are relevant to each defendant. If such a method is pre-
existing, this amendment requires the government to produce it on
request. Using this aid, defense counsel can eliminate much wasted
time.

L
To address the conc%rn that the prosecution may in good faith
overlook a single document naming a defendant, I have included a
provision which would deal with this problem. The provision gives
the trial judge the discretion to rule in the interests of justice.
It is modeled on a similar provision of the Florida Rules of

Criminal Procedure, where it has worked well.

I appreciate the opportunity to provide input on this

important issue. Pleafe let me know if I can be of further
assistance. | _
’ /) /
' g 4
Charles W. rhardt
Ladd Professor of Evidence
CWE:jvs
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. PROPOSED AMENDMENTS
. TO RULE 16

S

|
|
OF THE FEDERAL RULES OF CAIMINAL PROCEDURE

RULE 16(a) (1) (C). ’

Alternative 1

(C) Documents and Tangible Objects. Upon request of the defendant
the government shall permit the defendant to inspect and copy or
photograph books, papers, documents, photographs, tangible objects,
buildings or places, or ‘opies or portions thereof, which are
within the possession, custody or control of the government, and
which are material to the %}eparation of the defendant's defense or
are intended for use by th‘ government as evidence in chief at the"
trial, or om or belong to the defendant. |
; e e i 5

were obtained fr
T34

COMMENT .

Alternative 1 adds a final sentence to the presently existing Rule
16(a) (1) (C) requiring the government to specifically identify
discoverable materials which "directly name the defendant or
clearly refer to the defendant.™

Alternative 2

(C) Documents and Tangible| Objects. Upon request of the defendant
the government shall permit the defendant to inspect and copy or
photograph books, papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof, which are
within the possession, custody or control of the government, and
which are material to the preparation of the defendant's defense or
are intended for use by th‘ government as evidence in chief at the
trial, or were obtained from or belong to the defendant
: VeI Nme

COMMENT

Alternative 2 adds a final sentence to Rule 16(a) (1) (C) which
encompasses a different approach to the prcbleﬂ. Most prosecutions
of multiple defendants have multiple counts in|the indictment. The
government usually has some method of identifying which documents
are relevant to each of the separate counts. Upon the defendant's
request, this amendment would require the g&vernment to produce
such an index or other organizational method, if it already exists.
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C RULE 16(a) (4).

The court may prohibit the government from introducing in evidence
any of the foregoing material not disclosed, so as to secure and
maintain fairness in the just determination of the cause.

COMMENT

In order to deal with the inadvertent failure of the government to
identify the materials which directly implicate a defendant, this
amendment provides that the trial court has wide discretion in
dealing with the matter in order to secure and maintain fairness in
the just determination of the cause. This provision is identical
to Florida Rule of Criminal Procedure 3.220(a) (1) (xiii).

The provision may be unnecessary in light of Rule 16(d) (2) which
seems 'to provide this same discretion.







