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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Proposed Changes to Style and Substantive Packages
DATE: February 19, 2001

I. In General

The official comment period for the proposed style and substantive changes has
passed and the Committee has received a number of comments and proposed changes 10
the rules—both from the public and from members of the committee. This memo
summarizes those proposed changes and identifies matters that should be addressed by
the two subcommittees at their March 2001 meetings.

This memo provides a rule by rule summary of any proposed changes and my
recommendations, if any, on whether the changes should be made, either to the style
package version of the rule (TAB B) or the substantive package of the rule (TAB C).

II. Subcommittee Assignments (TAB A)

For each rule addressed in this memo, I have identified the Subcommittee and
Committee member responsible for the rule. Those designations are based upon
reassignments made by Judge Carnes and Judge Roll and reflected in Mr. Rabiej’s memo
of November 29, 2000. Please note that a number of the rules have been “reassigned.”
The Subcommittees’ responsibility for the various rules is unchanged. (E.g.,
Subcommittee A: Rules 1-9, 23-31, and 41-60; Subcommittee B: Rules 10-22 and 32-40).

The November 29th memo indicating the new assignments is located at TAB A.

III.  Suggested Style Changes—Style Subcommittee (TAB B)

Following the Committee’s meeting in San Diego in October, Professor Kimble
and Mr. Spaniol reviewed the style package again. They have updated their suggestions
into one master copy of the style package. That revised draft is located at TAB B (dated
2-12-01). They have not provided a “style” review of the substantive package.

Although they have added to the list of suggested changes, they have also decided
to withdraw some of their earlier suggestions, based upon our discussions in San Diego.
This memo also addresses those proposed style changes.

In most areas 1 have recommended that the suggested style change be made. In
other areas, however, I have provided a brief note on why I believe the style change
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should be rejected. For example, in some of the changes, the Committee had previously
discussed adoption or rejection of particular language. Where I am able to recall that
discussion, I have attempted to note it in the recommendations. In others, I simply
recommend rejection of the proposed change (with no particular reason given) because I
believe the current language is appropriate.

IV. Suggested Style Changes From the Public (TAB F)

To date the Committee has received approximately 80 comments from the public.
Most of those are located at TAB E and are concerned with the substantive package
amendments, e.g. video teleconferencing. Those comments are organized by Rule. In
addition, the Administrative Office has sorted out those public comments that appeared to
focus only on the style package. [have summarized those comments as well and they are
located at TAB F.

V. Possible Global Style Changes

In their proposed changes submitted to the Committee last Fall, the Style
Subcommittee suggested that the Committee make several global style changes. Several
of those suggestions were discussed at the Committee’s San Diego meeting. In addition,
this memo notes several other possible global changes that were not addressed at the last
meeting:

e Numbering. The Committee had decided on a method for using Arabic
numerals for any number less than 10 (ten) unless the number was “1.7 It
seemed awkward to write the number 1 in those instances. The Style
Subcommittee has proposed a different system. I recommend that we
continue the system adopted by the Committee.

e Internal Cross-referencing. The Committee should probably address the
question of whether to specifically identify any cross-references to other
provisions within each rule, or whether to simply to refer to “this rule.” As
the project progressed, we were not always consistent on that point. The
Committee decided to address this issue on a rule-by-rule basis.

e Attorney vs. Counsel. The Style Subcommittee has recommended that we use
the word “attorney” rather than “counsel.” The Committee decided to address
this suggestion on a rule-by-rule basis. In addition, Mr. Pauley urged the
subcommittees to be sensitive to using the term “an attorney for the
government” rather than “the attorney for the government.” Please note that
in their most recent version, the Style Subcommittee did not renew their
suggestion to standardize the use of those terms.

e Titles of Rules and Subdivisions. The Style Subcommittee recommended a
number of additions and changes to the titles of subdivisions and paragraphs;
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in particular they note the preference for using the “ing” form of the word.
The Committee agreed to address those proposed changes on a rule-by-rule
basis.

e Designating Deleted Rules. A number of rules have deleted over the years,
including several as a result of the restyling effort. At one point during the
project the Committee decided to keep the rule numbers in place and indicate
in brackets that the rule has been abrogated. The Style Subcommittee has
recommended that the word “reserved” be used instead. The Committee
decided to use the terms “deleted” or “transferred” to more accurately indicate
the disposition of the rules. In this memo I suggest that for those rules that
were rescinded or abrogated a number of years ago, it might be appropriate to
refer to those rules as being “reserved.”

e Use of the Terms “Unable” and “Cannot.” In a number of rules the Style
Subcommittee has recommended that the word “cannot” be substituted for the
word “unable.” In the current rules both terms are used. Although this issue
is not critical the Committee may wish to decide whether “cannot” and
“unable” are always synonymous for purposes of these rules. In one
dictionary, the word “cannot” is defined as “not able.” But the word “unable”
is defined in that same source as “Not able; incapable; unqualified;
incompetent; inefficient.” I take these definitions to say that the term
“unable” may be viewed as more encompassing. This issue was not discussed
in San Diego.

o “Law Enforcement Officer.” The current rules do not hyphenate this term and
my sense is that neither do the cases or commentators. The style
subcommittee has recommended that the term by hyphenated. I recommend

that the term not be hyphenated. 1 do not recall this issue being addressed at
San Diego.

VI.  Suggested Substantive Changes (TABS D & E)

This memo also addresses a number of substantive changes that have been
suggested by either the public comments (TAB E) or by members of the Committee. In
particular, Mr. Pauley and Judge Miller have prepared several memos suggesting
corrections or changes in the text of the rules. Some of those changes may be considered
to be substantive in nature. Those memos are located at TAB D.

The memos at TAB D are suggestions from Committee Members and are
arranged in chronological order:

e Memo from Mr. Pauley to Mr. Goldberg, Oct 24, 2000, re Rule 32.1
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e Memo from Mr. Pauley to Subcommittee B Members, Oct. 25, 2000 re Rule
35(b)(2).

e Memo from Mr. Pauley to Judge Carnes, et al, Oct. 27, 2000, re S. 768.

e Memo from Judge Miller to Judge Davis, Dec. 7, 2000 re Fed. Courts
Improvement Act.

e Memo from Mr. Pauley to Judge Davis, et. al, Dec. 13, 2000, re Judge Miller’s
Memo.

e Letter from Judge Davis to Mr. Pauley, Jan. 8, 2001, re Rule 32.

e Memo from Mr. Pauley to Judge Davis, et. al, Jan. 24, 2001, re Proposed
Amendments

e Memo from Mr. Pauley to Criminal Rules Committee, Feb. 5, 2001, re Rule 52.
Memo from Judge Miller to Judge Davis, Feb. 7, 2001, re Fed. Courts
Improvement Act. (Includes Jan 30, 2001 memo from Mr. Pauley)

e Letter from Judge Davis to Judge Cauthron, Feb. 12, 2001, re Video
Teleconferencing Amendments (Rules 5, 10, and 43).

e Memo from Prof. Schlueter to Committee, Feb. 16, 2001, re Rule 32.1.

The materials at TAB E are summaries of the public comments on each rule. In this
memo I have attempted to cross reference any comments from the public that might be
considered either substantive or style comments.

VII. Rule-by-Rule Analysis

Rule 1. Scope; Definitions
Subcommittee A (Carnes)

Style Recommendations: Adopt all suggested style changes.
Other Recommendations: Mr. Pauley has recommended (TAB D) that Rule 1(2)(5) be

amended by adding another subdivision (F) that would read
as follows:

“(F) aproceeding against a witness in a foreign
country under 28 U.S.C. § 1784.”

This change was discussed and approved at the last
Committee meeting.
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Rule 2. Interpretation
Subcommittee A (Carnes)

Style Recommendations:

Other Recommendations:

Rule 3. The Complaint
Subcommittee A (Bucklew)

Style Recommendations:

Other Recommendations:

None

None

None

None

Rule 4. Arrest Warrant or Summons on a Complaint

Subcommittee A (Bucklew)

Style Recommendations:

Other Recommendations:

Accept suggested changes in Rule 4(b) and (c). (Note: the
style subcommittee has withdrawn it suggested changes to
Rule 4(a))

Rule 4(b)(2). As I recall, the Committee specifically
selected the words "is to be" rather than "must” to avoid
awkward language—in one of the first meetings on the

project, I believe. Similar language was used in Rule
9, infra.

In his January 24, 2001 memo (TAB D), Mr. Pauley
recommends that Rule 4(c)(2) be amended to reflect the
recently enacted Military Extraterritorial Jurisdiction Act
(Pub. L. No. 106-523, 114 Stat. 2488). That act now
recognizes that arrest warrants may be executed outside the
United States. His memo includes the following redraft of
that section:

2) Territorial Limits.

(A) Within the Jurisdiction of the United States.
Except as provided in this rule, a warrant may be executed,
or a summons served, only within the jurisdiction of the
United States.
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Rule 5. Initial Appearance
Subcommittee A (Miller)

Style Recommendations:

Other Recommendations:

(B) Outside the Jurisdiction of the United States. A
warrant may be executed, or a summons served, outside the
jurisdiction of the United States if a statute authorizes an
arrest in such place.

Judge Zimmerman (CR-015) suggests that the Committee
consider amending Rule 4 to clarify the judge’s ability to
issue warrants via fax.

M:s. Bench (CR-004)(Style) proposes a number of style
changes to Rule 4. See TAB F.

Accept all recommended changes in Rule 5(a), (b).

Re Rule 5(c): Some study should be done on whether to
accept the proposed changes in 5(c). The proposed changes
raise questions about use of the term "magistrate” and
"judge" interchangeably in the rule. As I recall we used the
general rule that the first reference in the rule should be to
"magistrate judge" and all later references would be to
"judge." Also, the Committee might wish to discuss
whether in Rule 5(c)(2)(F) the reference should be to
"court" or to the "clerk."

Rule 5(d). Irecommend that we retain the term "counsel”
in this rule. Although the terms counsel and attorney are
interchangeable, we normally speak of the "right to
counsel.”

Rule 5(a)(1)(B). Mr. Pauley recommends in his January
24th memo (TAB D) that Rule 5(a)(1)(B) be amended to
reflect the recently enacted Military Extraterritorial
Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488). He
recommends that the following language be added at the
beginning of that subdivision: “Except as otherwise
provided by statute,...” He notes that if the amendment is
not made, an argument could be made that the rule would
supercede the Act.
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Mr. Spaniol (CR-0010)(Style) suggests clarify Rule
5(a)(1)(B) by adding the words “without a warrant.” See
TABF.

Ms. Bench (CR-004)(Style) provides some suggested
changes to Rule 5. See TABF.

Mr. Brzosowski, (CR-045) a student of J udge Miller,
recommends that the Committee amend Rule 5 to provide
an explicit remedy for failure to follow the rule. See TAB
F.

Mr. Horsley (CR-003)(Style) recommends a change to Rule
5.See TABF.

Rule 5.1. Preliminary Hearing in a Felony Case

Subcommittee A (Miller)

Style Recommendations:

Other Recommendations:

Rule 6. The Grand Jury
Subcommittee A (Stith)

Style Recommendations:

Accept recommended changes and attempt to conform
language in Rule 5.1(g), (h) with similar provisions in other
rules.

None.

Rule 6(a), (b). Accept proposed changes.

Rule 6(c). Conform this rule with other rules noted
regarding use of the word “district.”

In Rule 6(e)(3)(B), the Committee needs to discuss whether
cross-references in the rules should refer generically to
"this rule” or to the specific subsection, etc.

Rule 6(e)(3)(F). Accept proposed change.

Rule 6(f)-(i). Accept proposed changes.
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Other Recommendations:

Rule 6(e)(3)(A). Mr. Pauley has recommended in his
January 24th memo (TAB D) that a new subdivision (iii) be
added that would provide an exception for disclosures
authorized under 18 U.S.C. § 3322 (authorizing disclosures
for civil forfeiture and civil banking laws, etc.). The new
provision would read:

“(iii) a person authorized by 18 U.S.C. § 33227

Ms. Stegman (CR-020) recommends making the rule
gender neutral. See TAB E.

Judge Ashmanskas (CR-002)(Style) offers some changes to
Rule 6. See TABF.

Judge Doumar (CR-009)(Style) offers suggested changes to
Rule 6. See TABF.

Rule 7. The Indictment and the Information

Subcommittee A (Stith)
Style Recommendations:

Other Recommendations:

Accept proposed change.

In his January 24, 2001 memo, Mr. Pauley recommends
that the introductory language of Rule 7(a)(1) be amended
to include an exception for criminal contempt proceedings.
The new provision (underlined) would read:

“An offense (other than criminal contempt) must be
prosecuted by an indictment...”

Judge Doumar (CR-009)(Style) offers suggested changes to
Rule 7. See TAB F.

Rule 8. Joinder of Offenses or Defendants
Subcommittee A (Friedman)

Style Recommendations:

Accept proposed punctuation changes

Committee should decide what to do with Arabic numbers,
etc. It had already decided to use Arabic numbers for any
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Other Recommendations:

number less than 10 (ten) unless it was awkward to do so. I
recommend retaining that practice.

None.

Rule 9. Warrant or Summons Upon Indictment or Information
Subcommittee A (Friedman)

Style Recommendations:

Other Recommendations:

Rule 10. Arraignment

Rule 9(a). These changes should conform to whatever
changes are made to Rule 4, supra, regarding use of term
"court."

Rule 9(b). As I recall, the Committee specifically selected
the words "is to be" rather than "must” to avoid awkward
language—in one of the first meetings on the project, I
believe. Similar language was used in Rule 4(b)(2).

None.

Subcommittee B (Campbell)

Style Recommendations:

Other Recommendations:

Rule 11. Pleas

Accept proposed change

Mr. Pauley recommends that Rule 10(b) be amended by
adding the words “good cause.” (See TAB D, Memo of
January 24, 2001). He suggests that in the alternative
perhaps something might be said in the Note. This may be a
substantive change that will require some discussion.

Subcommittee B (Campbell)

Style Recommendations:

Rule 11(a). Accept proposed change.
Rule 11(b). Accept proposed change.

Rule 11(c)(1)-(4). Accept proposed changes.
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Other Recommendations:
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Rule 11(c)(5). Reject proposed changes. I am not sure that
the proposed reorganization clarifies the provision.

Rule 11(d), (¢). Accept proposed changes. Consider
whether to change word “plea” to “sentence” or
“judgment.” The current rule (Rule 32(e)) uses the word
plea.

Rule 11(f). Reject proposed changes. The Committee
decided not to restyle this subdivision because it tracked
Federal Rule of Evidence 410, which was drafted by
Congress. Although the current language, “such a
statement,” is not the mark of clarity, the courts seem to
have settled on what it means. I recommend leaving this
section as we found it. Another option would be to delete
this section and replace it with something like: “The
admissibility of pleas, plea discussions, and related
statements is governed by Federal Rule of Evidence 410.”

The Committee Note should probably reference deletion of
requirement that the judge ask the defendant whether he or
she has talked to the government about a plea bargain.

Mr. Spaniol (CR-001)(Style) recommends clarification in
Rule 11 regarding setting aside guilty pleas. See TAB F.

Judge Doumar (CR-009)(Style) provides a number of
suggested changes to Rule 11. See TAB F.

Rule 12. Pleadings and Motions Before Trial; Defenses and Objections

Subcommittee B (Roll)

Style Recommendations:

Rule 12(a). Accept change

Rule 12(b). Accept changes. But it is not clear whether
changing the term "during the proceeding” is the same as
"while the case is pending." Also, the Committee should
review the interchangeable use of term "objection” and
"motion to suppress" in the rule.

Rule 12(e). Reference should be to Rule 12(b)(2) (motions
to be made before trial).
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Other Recommendations:
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Rule 12(f)-(g). Accept changes.

Rule 12(h). Tam not sure that hyphenating “law
enforcement officer” is necessary. If the Committee
decides to do so, it will need to check all of the other
references in the rules. Currently, the term is not
hyphenated in the rules and most courts do not do so.

None.

Rule 12.1. Notice of Alibi Defense

Subcommittee B (Roll)

Style Recommendations:

Other Recommendations:

Rule 12.1(a). Accept changes

Rule 12.1(b). Accept change in (1) and change "notice" to
disclosure.” Retain cross-references to other sections of
Rule 12.1.

Rule 12.1(c)-(f). Accept changes.

Judge Doumar (CR-009)(Style) offers a suggested change
to Rule 12.1. See TAB F.

Rule 12.2. Notice of Insanity Defense or Expert Testimony of Defendant’s Mental

Condition.
Subcommittee B (Roll)

Style Recommendations:

Other Recommendations:

Rule 12.2(a). Accept proposed change of adding word "so.”
Reject deletion of m-dash. Committee decided at one point
to use m-dashes for emphasis. It is not clear to me that we
must either use all m-dashes or comments throughout the
rules whenever we use the words “good cause.”.

Rule 12.2(b). Accept changes, except make no change to
last sentence regarding "good cause”

Rule 12.2(d)-(e). Accept changes.

Judge Doumar (CR-009)(Style) offers a suggested change
to Rule 12.2. See TAB F.
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Rule 12.3.Notice of Public Authority Defense

Subcommittee B (Roll)

Style Recommendations:

Other Recommendations:

Rule 12.3(a). Accept changes. Reference needs to be to
"an" attorney for the government. The reference to (a)(1)
should probably be (2)(3) (referring to the government's
response).

Rule 12.3(b). This should be conformed to 12.1(c)
regarding duty to disclose--i.e. does defense counsel have
duty?

Rule 12.3(e). Accept changes.

Judge Doumar (CR-009)(Style) offers a suggested change
to Rule 12.3. See TAB F.

Rule 12.4. Disclosure Statement (New Rule)

Subcommittee B (Roll)
Style Recommendations:

Other Recommendations:

None

None.

Rule 13. Joint Trial of Separate Cases

Subcommittee B (Roll)
Style Recommendations:

Other Recommendations:

None

None

Rule 14. Relief from Prejudicial Joinder

Subcommittee B (Roll)

Style Recommendations:

Accept recommended changes.
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Other Recommendations:

Rule 15. Depositions

13

None

Subcommittee B (Campbell)

Style Recommendations:

Other Recommendations:

Rule 15(a). Check insertion of word "unprivileged.”
Appears to modify preceding list when intent was probably
to expand the list of producible materials, assuming that
they were not privileged. See the Subcommittee’s note at
the bottom of page 70 of the style package

Rule 15(b)-(h). Accept changes.

None.

Rule 16. Discovery and Inspection
Subcommittee B (Campbell)

Style Recommendations:

Other Recommendations:

Rule 17. Subpoena
Subcommittee B (Pauley)

Style Recommendations:

Other Recommendations:

Accept changes.
Rule 16(d)(2). Note reference to Rule 16 instead of "this
rule." Conforming global changes may be necessary as

noted, supra.

Judge Doumar (CR-009)(Style) offers a suggested change
to Rule 16. See TAB F.

Rule 17(c). Accept recommended changes.

Rule 17(f). Reject suggested change to title. If title is
changed then title for subsection (1) should be changed to
“Issuance of Subpoena.”

Rule 17(h). Accept change.

Rule 17(g). Mr. Pauley recommends in his January 24th
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memo (TAB D) that Rule 17(g) should distinguish
between contempt authority for magistrates and that for
district judges. Judge Miller agrees with the suggestion.
Mr. Pauley has suggested the following language:

“The court (other than a magistrate judge) may hold
in contempt a witness ho, without adequate excuse,
disobeys a subpoena issued by a court in that
district. A magistrate judge may hold in contempt a
witness who without adequate excuse, disobeys a
subpoena issued by that magistrate judge as
provided [by statute][in 28 U.S.C. § 636(¢e)].”

Judge Miller recommends citing the particular statutory
provision and I concur in that recommendation.

Judge Doumar (CR-009)(Style) offers a suggested change
to Rule 17. See TAB F.

Rule 17.1. Pretrial Conference
Subcommittee B (Pauley)

Style Recommendations: Accept change

Other Recommendations: None

Rule 18. Place of Prosecution and Trial
Subcommittee B (Pauley)

Style Recommendations: Accept change.

Other Recommendations: None.

Rule 19. Rescinded or Reserved.
Subcommittee B (Pauley)

Style Recommendations: The Committee should decide what designation this rule
should receive. It was rescinded years ago and shows up in
books as being “rescinded.” At this point it is probably
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all right to refer to it as “reserved.” Using the word
rescinded might give the reader the incorrect impression
that it was rescinded by the style project amendments.

Other Recommendations: None

Rule 20. Transfer for Plea and Sentence
Subcommittee B (Pauley)

Style Recommendations: Rule 20(c). Note cross-reference to specific rule number;
Committee should address whether to maintain these
specific cross-references or simply refer to "this rule.”

Rule 20(d). Accept change.

Other Recommendations: None.

Rule 21. Transfer for Trial
Subcommittee B (Pauley)

Style Recommendations: Rule 21(a), (b). Accept changes.
Rule 21(c). Accept changes (Committee may wish to leave
the title for this subdivision as it is and change the one for

20(b) and 20(d)(2).

Other Recommendations: None.

Rule 22. Time to File Motion to Transfer [Transferred]
Subcommittee B (Pauley)

Style Recommendations: This rule was deleted in the style project and should
probably carry the designation of “transferred” and
explained in the Committee Note.

Other Recommendations: None
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Rule 23. Jury or Nonjury Trial

Subcommittee A (Carnes)
Style Recommendations:

Other Recommendations:

Rule 24. Trial Jurors
Subcommittee A (Miller)

Style Recommendations:

Other Recommendations:

Rule 25. Judge’s Disability

None

None

Rule 24(c)(1). Does “cannot’” equate to “unable” for
purposes of this rule? See Style Subcommittee’s reference
to other rules using the word “cannot.” In Rules 21(a) and
31, the current rule already uses the term “cannot.” In Rule
25 the current rule uses the word “unable” and the
provisions in Rule 32.1, the provisions, relating to
assistance of counsel, are new to the Rule.

Rule 24(c)(3)-(4). Accept changes.

Mr. Pauley has recommended (TAB D, Jan. 24th memo)
that the Committee consider amending 24(b)(3) to clarify
whether the provision applies to petty offenses. Given the
sensitivity to any amendments to the issue of peremptory
challenges, I recommend that the question be deferred--
unless there is a substantial need to address that issue now.

Judge Doumar (CR-009)(Style) offers suggested changes
to Rule 24, including a suggestion to revise the number of
peremptory challenges. See TAB F.

Subcommittee A (Friedman)

Style Recommendations:

Other Recommendations:

Accept changes

None.
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Rule 26. Taking Testimony
Subcommittee A (Friedman)

Style Recommendations: Accept changes.

Other Recommendations: The style version of Rule 26 includes the word “orally,”
which is technically a substantive change. Depending on
what happens to the major substantive change to this rule
(regarding remote transmission of live testimony), the
Committee Note should be amended to reflect at least that
change.

Mr. Keane (CR-045), a student of Judge Miller,
recommends that the rule be expanded to include more
specific criteria when remote transmission may be used.
See TABF.

Mr. Ries (CR-045), a student of Judge Miller, provides an
alternate version of Rule 26. See TAB F.

Rule 26.1. Foreign Law Determination
Subcommittee A (Friedman)

Style Recommendations: Accept change

Other Recommendations: None

Rule 26.2. Producing a Witness’s Statement
Subcommittee A (Friedman)

Style Recommendations: Rule 26.2(a). Reject suggestion to refer to attorney for the
government as "the" attorney. Accept other changes.

Rule 26.2(¢). Reject proposed changes; there is a difference
between producing and delivering an object.

Other Recommendations: Mr. Allen (CR-005)(Style) points out several grammatical
and typographical problems with Rule 26.2. See TABF.
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Rule 26.3. Mistrial
Subcommittee A (Friedman)

Style Recommendations: None

Other Recommendations: None

Rule 27. Proof of Official Record
Subcommittee A (Friedman)

Style Recommendations: None
Other Recommendations: None
Rule 28. Interpreters.

Subcommittee A (Friedman)
Style Recommendations: None

Other Recommendations: None

Rule 29. Motions for Judgment of Acquittal
Subcommittee A (Bucklew)

Style Recommendations: Accept changes. Note: the Style Subcommittee has
recommended changing “fixes” to “sets” throughout the
rules. At one point, at least one of the subcommittees had
an extended discussion about selecting the word “fix” as
opposed to some other term. The word “fix” is used in
some of the current rules. See, e.g., 29(c). Either should
work.

Other Recommendations: None.
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Rule 29.1. Closing Argument

Subcommittee A (Bucklew)

Style Recommendations:

Other Recommendations:

Rule 30. Jury Instructions
Subcommittee A (Stith)

Style Recommendations:

Other Recommendations:

Rule 31. Jury Verdict
Subcommittee A (Pauley)

Style Recommendations:

Other Recommendations:

None

None

None: Note that the Style Subcommittee has withdrawn a
previously suggested style change in 30(d).

The Committee Note needs to be corrected. The reference
to a similar provision in the Civil Rule is incorrect. That
rule has not yet been amended to change the time for
submitting instructions.

Accept change. See the Subcommittee’s suggestion of
alternate language on page 107 of the style package.

Rule 31(a). Mr. Pauley recommends that the word
“federal” be inserted before the word “judge.” (TAB D,
Memo of Jan. 24, 2001). He notes that the addition is
necessary to avoid the remote problem of a verdict being
delivered to a state judge.

Rule 32. Sentencing and Judgment

Subcommittee B

(Roll—Rule 32(a)-(c)(2))
(Stith—Rule 32(c)(3) to end)

Style Recommendations:

Rule 32(a)-(f).Accept changes

Rule 32(g). Reject proposed change; there may be multiple
grounds for objections.
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Rule 32(h)(2). Reject proposed changes; "disobeys"
sounds awkward. “fails to comply with” might be better.

Rule 32(h)(4). Accept the recommended changes.
Rule 32(h)(5). Accept recommendations.

Rule 32(i). Question: are "cannot” and "unable”
synonymous for purposes of this rule? See Rule 24(c)(1),
supra.

Rule 32(j). Reject change and retain the word “enter.” That
is the term currently used in the rule.

Rule 32(h)(1)(B). In his January 24th memo (TAB D), Mr.
Pauley recommends that Rule 32(h)(1)(B) be amended to
include a requirement that the judge provide the excluded
information to the government as well as to the defendant.
This might be viewed as a “substantive” change in the rule
that was not published for comment. If the current rule is
not preventing the government attorney for seeing the
information, the amendment may not be critical enough to
explain why the change is being added after the comment
period has closed.

Rule 32(h)(4)(C). Mr. Pauley also recommends adding a
“good cause” requirement in the provision addressing in
camera sessions. Presumably, the published version of the
rule grants enough leeway to the sentencing judge to decide
whether to grant the motion.

Mr. Crane (CR-001) suggests that the term “material” be
defined in the rule itself. See TAB F.

Rule 32.1. Revoking or Modifying Probation or Supervised Release.

Subcommittee B (Stith)

Style Recommendations:

Rule 32.1(a) Accept recommendations.

Rule 32.1(b)(1). Committee needs to decide whether to use
reference to "counsel” or "attorney" or both.
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Rule 32.1(b)(2). Reject changes.

Rule 32(c)(1). Need to address issue of whether to use
term "attorney" or "counsel” as noted supra.

Rule 32(e). Conform rule to other similar provisions but
reject suggestion to insert word "disobeys" because it
sounds awkward.

Rule 32.1(a)(3). Mr. Pauley recommends in his January
24th memo (TAB D) that Rule 32.1(a)(3) be deleted. He
references a memo he sent to Mr. Goldberg (Oct 24, 2000).
That memo is also located at TAB D. I'have prepared a
short memo with attachments responding to his points in
the October memo. See TAB D. That material, I believe,
generally supports the Committee’s decision to include
rights warnings in the 32.1 proceedings. Briefly, similar
rights warnings are currently given in Rule 5 proceedings
and apparently in grand jury proceedings—to both
witnesses and targets. Second, for all of the discussion
about the need for a “real and appreciable” risk of self-
incrimination, there are very few cases holding that a
particular suspect or defendant did not face a risk of
incriminating himself. Third, drawing on the Miranda
analogy, facing a trial judge in a revocation proceeding
seems more akin to custodial interrogation than talking to a
probation officer on the street (where no warnings are
required). I recommend that the rights warnings provision
remain in the rule.

Rule 32.2. Criminal Forfeiture

(No subcommittee assigned)

Style Recommendations:

(Note; Considering the recent approval of this rule, the
Committee had decided not to make any significant style
changes to this rule, considering that it is pending before
Congress. As the rule progressed through the process, only
minor style changes have been made. The following
recommendations are offered in the event the Committee
decides to do further restyling of this rule).

Rule 32.2(b). Reject suggested change in title; otherwise
accept changes. If change is necessary, order of title can be
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changed to read, "Post-Verdict Hearing; Entering a
Preliminary Order of Forfeiture.” Accept other changes in
subdivision.

Rule 32.2(c)(1), (2), and (3). Accept changes.

Rule 32.2(c)(4). Better for title to read "Ancillary
Proceeding Not Part of Sentencing.” 1 believe the
Committee originally opted for shorter title given the length
of the provision.

Rule 32.2(d). Accept change.

Rule 32.2(e)(3). Accept change.

Other Recommendations: None.

Rule 33. New Trial
Subcommittee B (Pauley)

Style Recommendations: Rule 33(b)(2). 1am not sure why the word “as” is
necessary.
Other Recommendations: None.

Rule 34. Arresting Judgment
Subcommittee B (Pauley)

Style Recommendations: Rule 34(a)(1). Accept change.
Rule 34(b). Reject deletion of words "a verdict or finding
of guilty. Conform the language here (time as the court

may set, etc. with similar language in Rule 33(b)(2).

Other Recommendations: None.



Memo on Proposed Changes
February 2001

23

Rule 35. Correcting or Reducing Sentence.

Subcommittee B (Pauley)
Style Recommendations:

Other Recommendations:

Rule 36. Clerical Mistakes.
Subcommittee B (Miller)

Style Recommendations:

Other Recommendations:

Rule 37. [Reserved]
Subcommittee B (Miller)

Style Recommendations:

Other Recommendations:

Accept changes.

See Mr. Pauley’s memo (Oct. 25, 2000) concerning
alternative language for Rule 35(b)(2) at TAB D.

Judge Becker (CR-028) offers another version of Rule
35(b). See TAB F.

None.

None.

This rule was abrogated in 1968. Thus, it should be
probably labeled as “reserved.”

None

Rule 38. Staying a Sentence or a Disability

Subcommittee B (Miller)

Style Recommendations:

Other Recommendations:

Rule 38(b)(2). Reject changes; current titles in (1) and (2)
are parallel.

Rule 38(c). Consider changing word “proper” to
“appropriate.” The Style Subcommittee notes use of the
word “appropriate in 38(e). But the current rule uses both
terms. They appear to be synonymous here.

None.
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Style Recommendations: Because this rule was abrogated in 1968, it should probably

be listed as “reserved”.

Other Recommendations: None.

Rule 40. Arrest for Failing to Appear in Another District
Subcommittee B (Miller)

Style Recommendations: Rule 40(a). Accept change.

Other Recommendations: None.

Rule 41. Search and Seizure
Subcommittee A (Bucklew)

Style Recommendations:

Rule 41(2)(2). Reject change to hyphenated term, “law
enforcement officer. Accept other changes. The word "of"
after enforcement should also be deleted.

Rule 41(b). reject any reference to "covertly” observe--that
is covered in substantive amendments package. Reference
in (€)(2) in style package (page 149) should also be
removed—pending a decision on whether to forward the
substantive amendments in Rule 41.

Rule 41(c). Accept recommended change.
Rule 41(e)(2). Delete reference to covert searches.

Rule 41(f)(1), (2). These provisions need to be checked.
The Committee struggled with using just the right language
for the inventory section. The Style Subcommittee has
suggested yet another version. That provision, and the
Committee’s current language, includes what may be a new
requirement that does not appear in the current Rule
41(d)—that the officer executing the warrant be the one
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who prepares the inventory. The current rule simply
indicates that the inventory shall be made in the presence of
the “applicant” for the warrant, etc. If this is an intentional
change, then we should probably add something to the
Committee Note, alerting the readers.

Rule 41(i). This provision needs to be checked. It is not
clear what the word "copy™ modifies.

Rule 41(d)(3)(B)(ii). In his memo of January 24th (TAB
D), Mr. Pauley recommends that the words “or cause to be
made” after the words “to make.” He explains that this
addition will cover those situations where the magistrate’s
recording device fails and the AUSA is asked to make the
recording of the conversation..

Judge Murrian (CR-018) recommends a change to Rule
41(e)(1) regarding the return of the warrant to the clerk.
See TAB F.

Mr. Nakano (CR-045), a student of Judge Miller, suggests
the Rule 41 include a requirement that covert searches may
be approved only on a showing of necessity.

Rule 42. Criminal Contempt

Subcommittee A (Bucklew)

Style Recommendations:

Other Recommendations:

Accept change in Rule 42(2)(2). Note that the Style
Subcommittee withdrew other more comprehensive
suggested changes that were presented to the Committee in
October.

Rule 42(b). Mr. Pauley has recommended (TAB D,
January 24, 2001) that new language be substituted for the
published version, in order to clarify the authority of
magistrate judges to hold contempt proceedings—per the
recent Federal Courts Improvement Act. He recommends
the following language:

“Notwithstanding any other provision of these
rules—(1) the court (other than a magistrate judge)
may summarily punish a person.... and (2) a
magistrate judge may summarily punish a person as
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provided in [the applicable statute][28 U.S.C. §
636(e).1”

Judge Miller agrees with the proposed change. Memo of
Feb. 7, 2001 (TAB D).

Rule 43. Defendant’s Presence

Subcommittee A (Bucklew)

Style Recommendations:

Other Recommendations:

Accept changes. Conform to whatever practice the
Committee decides on cross-referencing other provisions in
the same rule.

None.

Rule 44. Right to and Appointment of Counsel
Subcommittee A (Friedman)

Style Recommendations:

Rule 44(a). The Committee needs to decide whether
“cannot” and “unable” are always synonymous for
purposes of these rules. Both terms are used in the current
rules and style subcommittee has recommended in this rule,
and in others, that the word “cannot” be substituted for
“unable.” In one dictionary, the word “cannot” is defined
as “not able.” But the word “unable” is defined as “Not
able; incapable; unqualified; incompetent; inefficient.” 1
take these definitions to say that the term “unable” may be
viewed as more encompassing.

Please note that the style subcommittee has not included its
earlier recommendation to change the word “counsel” to
“attorney” in this rule.

Rule 45. Computing and Extending Time
Subcommittee A (Friedman)

Style Recommendations:

Rule 45(a). Reject change—leave in “a.”

Rule 45(b). Accept change.



Memo on Proposed Changes
February 2001

Rule 45(c). Accept change.

Other Recommendations: Change designation to “Washington’s Birthday” in Rule
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45(a)(4)(C) per discussion at October Committee meeting.

Rule 46. Release from Custody; Supervising Detention
Subcommittee A (Carnes)

Style Recommendations: Rule 46(f). Accept changes.

Rule 46(h). Reject changes. The original rule used the
plural form, which connotes court supervision over the
whole group as opposed to individual control or
supervision.

Question: Should the reference in Rule 46(h)(1) to “the
attorney for the government” be “an attorney for the
government?”

Rule 46(i). Accept change.

Rule 46(j). Reject change in heading. In the other rules
(e.g. Rules 5, 32.1), the title “Producing Statements” 18
used without otherwise referring to the type of hearing or

proceeding referred to.

Other Recommendations: None.

Rule 47. Motions and Supporting Affidavits
Subcommittee A (Carnes)

Style Recommendations: Accept punctuation changes.
Other Recommendations: None.
Rule 48. Dismissal

Subcommittee A (Carnes)

Style Recommendations: Accept change.
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Other Recommendations: None.

Rule 49. Serving and Filing Papers
Subcommittee A (Carnes)

Style Recommendations: Accept changes.

Other Recommendations: None.

Rule 50. Prompt Disposition.
Subcommittee A (Pauley)

Style Recommendations: None.

Other Recommendations: None.

Rule 51. Preserving Claimed Error.
Subcommittee A (Pauley)

Style Recommendations: None.

Other Recommendations: None.

Rule 52. Harmless and Plain Error
Subcommittee A (Pauley)

Style Recommendations: None.

Other Recommendations: Rule 52(b). In a memo dated February 5, 2001 (TAB D),
Mr. Pauley recommends that the Committee clanfy an
ambiguity in the wording “A plain error or defect...” He
points out that the Supreme Court has concluded that that
wording should be read more simply as meaning “error.”
As he notes, the Court has indicated that the use of the
disjunctive is misleading. Thus, he recommends that the
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words “or defect” be deleted from the rule. He
recommends that no changes be made to Rule 52(a).

Rule 53. Courtroom Photographing and Broadcasting Prohibited
Subcommittee A (Pauley)

Style Recommendations: None.

Other Recommendations: Judge Ashmanskas (CR-002)(Style) recommends that Rule
53 be revised. See TAB F.

Mr. Johnson (CR-045), a student of Judge Miller, has
drafted an alternate version of Rule 53 that includes a list of
factors to be considered by the court in deciding whether to
permit electronic coverage. See TAB F.

Rule 54. [Transferred]
Subcommittee A (Pauley)

Style Recommendations: This rule was transferred to Rule 1 and should carry the
designation of “transferred” rather than “reserved.”

Other Recommendations: None.
Rule 55. Records

Subcommittee A (Friedman)
Style Recommendations: None.
Other Recommendations: None.

Rule 56. When Court is Open
Subcommittee A (Friedman)

Style Recommendations: None.

Other Recommendations: None.
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Rule 57. District Court Rules
Subcommittee A (Friedman)

Recommendation:  Rule 57(a). Accept proposed changes.

Rule 57(c). Accept proposed change. At this point I would not
omit reference to “under this rule.” There has been considerable
discussion over the years—especially at the Standing Committee
level—about the importance of this rule and its counterparts in the
other rules of procedure vis a vis the authority of district judges to
make local rules. This provision arguably distinguishes between
local rules, adopted under this rule, and other rules or procedures
adopted by local courts.

Rule 58. Petty Offenses and Other Misdemeanors
Subcommittee A (Miller)

Style Recommendations: Accept changes. Rule 58(b).
Other Recommendations: Rule 58(b)(2)(E)(i) and (b)(3)(A) and (B). Judge Miller

has suggested in his memo of December 7, 2000 (TAB D), that Rule 58 be amended to
reflect recent statutory changes. His recommended language is attached to that memo.

Rule 59. [Deleted]

Subcommittee A (Miller)

Style Recommendations: This rule is being deleted as being unnecessary—thus the
reference to “deleted.”

Other Recommendations: The Committee Note should be changed to reflect that the

rule has been ‘“‘deleted.”

Rule 60. [Deleted]
Subcommittee A (Miller)

Style Recommendations: This rule is being deleted as being unnecessary—thus the
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reference to “deleted.”

None.

Rules Governing § 2254 and § 2255 Proceedings

(Subcommittees A and B)
Style Recommendations

Other Recommendations

None

Mr. Krog (CR-010) recommends that Rule 9 prohibit
successive petitions unless they have been approved by an
appellate court. He also suggests that the rules more
clearly explain the application of the Rules of Civil
Procedure. See Tab E.

Mr. Kengery (CR-021) recommends that the word “petition
in the Committee Note for Rule 3 of the Rules Governing
§ 2255 Proceedings be changed to “motion” for
consistency.

Judge Walter (CR-032) recommends that Rule 6 of the
Rules be made gender neutral. See TAB E.
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MEMORANDUM TO SUBCOMMITTEES “A” AND “B”
SUBJECT:  Subcommittee Assignments

During the style project, each subcommittee member was asked to pay particular attention
to specific assigned rules, in addition to reviewing all other rules under consideration. The
departure of several committee members, whose terms have expired, has left several rules
unassigned. Judges Carnes and Roll have reviewed all earlier assignments and reallocated some
of the assigned rules to level the assignments and fill the vacuum left by the departing committee
members.

The chart below lists the rules assigned to each member who will be responsible for
focusing on any public comments or changes that have been proposed by the style subcommittee
with respect to them. Subcommittee “A” will meet on March 8-9, 2001, and Subcommittee “B”
will meet on March 29-30, 2001, to review the public comments and the style subcommittee’s
suggestions. To date, we have only received a handful of public comments.

COMMITTEE MEMBER ASSIGNED RULES
Judge Carnes 1-2,23, and 46-49
Judge Roll 12-14, 32(a)-(c)(2)
Judge Bucklew 3-4,29-29.1, and 41-43
Judge Miller 5-5.1, 24, 36-40, and 58-60
Judge Friedman 8-9, 25-28, 44-45, and 55-57
Professor Stith 6-7, 30, and 32(c)(3)-32.1
Pauley, Esquire 17-22, 31, 33-35, and 50-54

Campbell, Esquire 10-11 and 15-16

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Please note that Rule 32.2 has not been assigned because the subcommittee determined
that no changes were necessary since the rule has just taken effect. Please contact me if you have
any questions regarding these assignments.

cc: Honorable Anthony J. Sci

2

John K. Rabiej

rica

Honorable W. Eugene Davis
Professor David A. Schlueter






L. SCOPE, PURPOSE, AND
CONSTRUCTION

TITLE I. APPLICABILITY-OF RUEES—<—

Rulel. Scope; Definitions

Rule 1. Scope

These rules govern the procedure in all criminal
proceedings in the courts of the United States, as provided
in Rule 54(a); and, whenever specifically provided in one
of the rules, to preliminary, supplementary, and special
proceedings before United States magistrate judges and at
proceedings before state and local judicial officers.

Rule 54. Application and Exception

(2) Courts. These rules apply to all criminal proceedings-in
the United States District Courts; in the District of Guam;
in the District Court for the Northern Mariana Islands,
except as otherwise provided in articles IV and V of the
covenant provided by the Act of March 24, 1976 (90 Stat.
263); and in the District Court of the Virgin Islands; in the
United States Courts of Appeals; and in the Supreme Court
of the United States; except that the prosecution of offenses
in the District Court of the Virgin Islands shall be by
indictment or information as otherwise provided by law.

(a) Scope.

In General. These rules govern the
procedure in@@priminal proceedings in the
e 7~ United States district courtsS;\United States

courts of appeals, and the Sepreme Court of
the United States.

(2) State or Local Judicial Officer. When a rule
so states, it applies to a proceeding before a
state or local judicial officer.

(3) Territorial Courts. These rules also govern
the procedure injcriminal proceedings in the
following courts:

All

(A) the district court of Guam;

(B) the district court for the Northern
Mariana Islands, except as otherwise
provided by law; and

(C) the district court of the Virgin Islands,

except that the prosecution of offenses

in that court must be by indictment or
information as otherwise provided by
law.
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(b) PROCEEDINGS (Rule 54 continued)

(1) Removed Proceedings. These rules apply to criminal
prosecutions removed to the United States district courts
from state courts and govern all procedure after removal,
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable,

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(4) Removed Proceedings. Although these rules
govern all proceedings after removal from a
state court, state law governs a dismissal by
the prosecution.

(5) Other Proceedings. These rules are not applicable to
extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 — Juvenile Delinquency — so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16
U.S.C. §§ 772-772i, or to proceedings against a witness in
a foreign country under 28 U.S.C. § 1784.

(5) Excluded Proceedings. Proceedings not
governed by these rules include:

(A) the extradition and rendition of a
fugitive;

(B) acivil property forfeiture for the
~—victationrof a federal statute;

v/ mﬁ”g Cotlzctin
(9] the—eel-leeﬁeﬂ& a fine or penalty;

(D) a proceeding under a statute governing
juvenile delinquency to the extent the
procedure is inconsistent with the
statute, unless Rule 20(d) provides
otherwise; and

(E) adispute between seamen under 22
U.S.C. §§ 256-258.

Azt e
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(c) Application of Terms. (Rule 54 continued) As used
in these rules the following terms have the designated
meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

"Attorney for the government” means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of
Guam to act therein, and when applicable to cases arising
under the laws of the Northern Mariana Islands the
Attorney General of the Northern Mariana Islands or any
other person or persons as may be authorized by the laws
of the Northern Marianas to act therein.

"Civil action" refers to a civil action in a district court.
The words "demurrer," "motion to quash,” "plea in

abatement,” "plea in bar" and "special plea in bar,"” or
words to the same effect, in any act of Congress shall be

construed to mean the motion raising a defense or objection

provided in Rule 12.

"District court” includes all district courts named in
subdivision (a) of this rule.

(b) Definitions. The following definitions apply to
these rules: ,

(1) "Attorney for the government” means:

(A) the Attorney General, or an authorized
assistant;

(B) aUnited States attorney, or an
authorized assistant;

(C) when applicable to cases arising under
Guam law, the Guam Attorney
General or other person whom Guam
law authorizes to act in the matter; and

(D) any other attorney authorized by law
to conduct proceedings under these
rules as a prosecutor.
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"Federal magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C. §§ 631-639, a
judge of the United States or another judge or judicial
officer specifically empowered by statute in force in any
territory or possession, the Commonwealth of Puerto Rico,
or the District of Columbia, to perform a function to which
a particular rule relates,

"Judge of the United States" includes a judge of the district
court, court of appeals, or.the Supreme Court.

"Law" includes statutes and judicial decisions.

"Magistrate judge" includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates, and a state or local judicial officer,
authorized by 18 U.S.C. § 3041 to perform the functions
prescribed in Rules 3, 4, and 5.

(2) "Court" means a federal judge performing
functions authorized by law.

(3) "Federal judge" means:

(A) ajustice or judge of the United States
as these terms are defined in 28 U.S.C.
§ 451;

(B) amagistrate judge@

(C) ajudge confirmed by the United States
Senate and empowered by statute in
any commonwealth, territory, or
possession to perform a function to
which a particular rule relates.

"Judge" means a federal judge or a state or
local judicial officer.

"Magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C,
§§ 631-639.
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"Oath” includes affirmations. (6) "Oath" includes an affirmation.
"Petty offense" is defined in 18 U.S.C. § 19. (7) "Organization" is defined in 18 U.S.C. § 18.

"State" includes District of Columbia, Puerto Rico, (8) "Petty offense” is defined in 18 U.S.C. § 19. '
territory and insular possession.
(9) "State" includes the District of Columbia,

"United States magistrate judge" means the officer and any commonwealth, territory, or
authorized by 28 U.S.C. §§ 631-639. possession of the United States.

(10) "State or local judicial officer" means:

(A) astate or local officer authorized to act
under 18 U.S.C. § 3041; and

(B) ajudicial officer specifically
empowered by statute 'm-fem
District of Columbia or in any
commonwealth, territory, or

( oR / —_\mto perform a function to

weed which a particular rule relates.
A MA ALTER. oR o
P"Co lrerr b 4. ) (c) Authorityéf Justice{:-n/(ludgeﬂ of the United
States. én these rules authorize a magistrate

judgefo act, any other federal judge may also act.
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Rule 1 is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules.
Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules should be

placed at the beginning to show readers which proceedings are governed by these rules. The Committee also revised the
rule to incorporate the definitions found in Rule 54(c) as a new Rule 1(b).

Rule 1(a) contains language from Rule 54(b). But language in current Rule 54(b)(2)-(4) has been deleted for
several reasons: First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas or
somewhere outside the jurisdiction of a particular district; it is unnecessary and has been deleted because once venue has
been established, the Rules of Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently deals with peace
bonds; that provision is inconsistent with the governing statute and has therefore been deleted. Finally, Rule 54(b)(4)
references proceedings conducted before United States Magistrate Judges, a topic now covered in Rule 58.

Rule 1(a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to the
navigation laws, fishery offenses, and to proceedings against a witness in a foreign country. Those provisions were
considered obsolete. But if those proceedings were to arise, they would be governed by the Rules of Criminal Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the reference to

an "Act of Congress" has been replaced with the term "federal statute." Second, the language concerning demurrers,
pleas in abatement, etc. has been deleted as being anachronistic. Third, the definitions of "civil action” and "district

Page -13-




court” have been deleted. Fourth, the term "attorney for the government” has been expanded to include reference to those
attorneys who may serve as special or independent counse! under applicable federal statutes.

Fifth, the Committee added a definition for the term "court” in Rule 1(b)(2). Although that term originally was
almost always synonymous with the term "district judge," the term might be misleading or unduly narrow because it may
not cover the many functions performed by magistrate judges. See generally 28 U.S.C. §§ 132, 636. Additionally, the
term does not cover circuit judges who may be authorized to hold a district court. See 28 U.S.C. § 291. The proposed
definition continues the traditional view that "court” means district judge, but also reflects the current understanding that
magistrate judges act as the "court” in many proceedings. Finally, the Committee intends that the term "court" be used
principally to describe a judicial officer, except where a rule uses the term in a spatial sense, such as describing
proceedings in "open court.”

Sixth, the term "Judge of the United States™ has been replaced with the term "Federal judge.” That term includes
Article III judges and magistrate judges and, as noted in Rule 1(b)(3)(C), federal judges other than Article I1I judges who
may be authorized by statute to perform a particular act specified in the Rules of Criminal Procedure. Seventh, the
definition of "Law" has been deleted as being superfluous and possibly misleading because it suggests that administrative
regulations are excluded. N

Eighth, the current rules include three definitions of "magistrate judge." The term used in amended Rule 1(b)(5)
is limited to United States magistrate judges. In the current rules the term magistrate judge includes not only United
States magistrate judges, but also district court judges, court of appeals judges, Supreme Court justices, and where
authorized, state and local officers. The Committee believed that the rules should reflect current practice, i.e., the wider
and almost exclusive use of United States magistrate judges, especially in preliminary matters. The definition, however,
is not intended to restrict the use of other federal judicial officers to perform those functions. Thus, Rule 1(c) has been
added to make it clear that where the rules authorize a magistrate judge to act, any other federal judge or justice may act.

Finally, the term "organization" has been added to the list of definitions.
The remainder of the rule has been amended as part of the general restyling of the rules to make them more easily

understood. In addition to changes made to improve the clarity, the Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic only.
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Rule 2. Parpose and Construction Rule2. Interpretation

These rules are to be interpreted to provide for the
just determination of every criminal proceeding, to
secure simplicity in procedure and fairness in
administration, and to eliminate unjustifiable expense
and delay.

These rules are intended to provide for the just
determination of every criminal proceeding. They shall be
construed to secure simplicity in procedure, fairness in
administration and the elimination of unjustifiable expense
and delay.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. The words "are
intended” have been changed to read "are to be interpreted." The Committee believed that that was the original intent
of the drafters and more accurately reflects the purpose of the rules.
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TITLE II. PRELIMINARY
II. PRELIMINARY PROCEEDINGS PROCEEDINGS

Rule 3. The Complaint Rule3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the

constituting the offense charged. It shall be made upon oath | essential facts constituting the offense charged. It must

before a magistrate judge. be made under oath before a magistrate judge, or, if
none is reasonably available, before a state or local
judicial officer.

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic
and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before a
"magistrate judge," which under current Rule 54 could include a state or local judicial officer. Revised Rule 1 no longer
includes state and local officers in the definition of magistrate judges for the purposes of these rules. Instead, the
definition includes only United States magistrate judges. Rule 3 requires that the complaint be made before a United
States magistrate judge or before a state or local officer. The revised rule does, however, make a change to reflect
prevailing practice and the outcome desired by the Committee — that the procedure take place before a federal judicial
officer if one is reasonably available. As noted in Rule 1(c), where the rules, such as Rule 3, authorize a magistrate judge
to act, any other federal judge may act.
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Rule 4. Arrest Warrant or Summeons Upon Complaint Rule 4.  Arrest Warrant or Summons on a
Complaint
(a) Issuance. If it appears from the complaint, or from an {a) Issuance. If the complaint or one or more

affidavit or affidavits filed with the complaint, that there is
probable cause to believe that an offense has been
committed and that the defendant has committed it, a
warrant for the arrest of the defendant shall issue to any
officer authorized by law to execute it. Upon the request of
the attorney for the government a summons instead of a
warrant shall issue. More than one warrant or summons
may issue on the same complaint. If a defendant fails to
appear in response to the summons, a warrant shall issue.

affidavits filed with the complaint establish
probable cause to believe that an offense has been
committed and that the defendant committed it,
the judge must issue an arrest warrant to an
officer authorized to execute it. At the request of
the attorney for the government, the judge must
issue a summons, instead of a warrant, to a person
authorized to serve it. A judge may issue more
than one warrant or summons on the same
complaint. If a defendant fails to appear in
response to a summons, a judge may, and upen
request of the attorney for the government must,
issue a warrant,

(b) Probable Cause. The finding of probable cause may
be based upon hearsay evidence in whole or in part.

(c) Form.

(1) Warrant. The warrant shall be signed by the
magistrate judge and shall contain the name of the
defendant or, if the defendant’s name is unknown, any
name or description by which the defendant can be
identified with reasonable certainty. It shall describe the
offense charged in the complaint. It shall command that the
defendant be arrested and brought before the nearest
available magistrate judge.

(2) Summons. The summons shall be in the same form as
the warrant except that it shall summon the defendant to
appear before a magistrate at a stated time and place.

(b)

Form.
(1) Warrant. A warrant must:

contain the defendant’s name or, if it is
unknown, a name or description by
which the defendant can be identified
with reasonable certainty;

A

B)

describe the offense charged in the
complaint;

command that the defendant be
arrested and brought before a
magistrate judge without unnecessary
delay or, if none is reasonably
available, before a state or local
judicial officer; and

©

(D) Dbe signed by a judge.

(2) Summons. A summons n@ in the
form as a warrant except that it must requ1re
the defendant to appear before a magistrate

judge at a stated time and place
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(d) Execution or Service; and Return.

(1) By Whom. The warrant shall be executed by a marshal
or by some other officer authorized by law. The summons
may be served by any person authorized to serve a
summons in a civil action.

(2) Territorial Limits. The warrant may be executed or the
summons may be served at any place within the
jurisdiction of the United States.

(c) Execution or Service, and Return.

(1) By Whom. Only a marshal or other
authorized officer may execute a warrant.
Any person authorized to serve a summons
in a federal civil action may serve a
summons.

(2) Territorial Limits. A warrant may be
executed, or a summons served, only within
the jurisdiction of the United States.

(3) Manner. The warrant shall be executed by the arrest of
the defendant. The officer need not have the warrant at the
time of the arrest but upon request shall show the warrant
to the defendant as soon as possible. If the officer does not
have the warrant at the time of the arrest, the officer shall
then inform the defendant of the offense charged and of the
fact that a warrant has been issued. The summons shall be
served upon a defendant by delivering a copy to the
defendant personally, or by leaving it at the defendant’s
dwelling house or usual place of abode with some person
of suitable age and discretion then residing therein and by
mailing a copy of the summons to the defendant’s last
known address.

(3) Manner.

The
{A) A warrant is executed bygsting the

defendant. Upon arrest, &n officer
possessing the warrant must show it to
the defendant. If the officer does not
possess the warrant, the officer must
inform the defendant of the warrant’s
existence and of the offense charged
and, at the defendant’s request, must
show the warrant to the defendant as
soon as possible.

(B) A summons is served on a defendant:
(i) by personal delivery; or

(ii) by leaving it at the defendant’s
residence or usual place of abode
with a person of suitable age and
discretion residing at that location
and by mailing a copy to the
defendant’s last known address.

(C) A summons to an organization is

served by delivering a copy to an
<~ officer ®r to a managing or general

agentlor to another agent appointed or

¢ legally authorized to receive service of
process. A copy must also be mailed to
the organization’s last known address
within the district or to its principal
place of business elsewhere in the
United States.
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(4) Return. The officer executing a warrant shall make (4) Return.
return thereof to the magistrate judge or other officer

before whom the defendant is brought pursuant to Rule 5. (A) Afier executing a warrant, the officer
At the request of the attorney for the government any must return it to the judge before
unexecuted warrant shall be returned to and canceled by whom the defendant is brought in

the magistrate judge by whom it was issued. On or before accordance with Rule 5. At the request
the return day the person to whom a summons was of the attorney for the government, an
delivered for service shall make return thereof to the unexecuted warrant must be brought
magistrate judge before whom the summons is returnable. back to and canceled by a magistrate
At the request of the attorney for the government made at judge or, if none is reasonably

any time while the complaint is pending, a warrant returned : . ~"_ available, by a state or locallofficer.
unexecuted and not canceled or summons returned dM cac

unserved or a duplicate thereof may be delivered by the (B) The person to whom a summons was
magistrate judge to the marshal or other authorized person delivered for service must return it on
for execution or service. or before the return day.

(C) At the request of the attorney for the
overnment, a judge may deliver an
And ’ unexecuted\warrant 67 an unserved >
LV Capcs)s 7 summons(or a copy of the warrant or )
summons to the marshal or other

authorized person for execution or
service.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic, except as noted below.

The first non-stylistic change is in Rule 4(a), which has been amended to provide an element of discretion in those
situations when the defendant fails to respond to a summons. Under the current rule, the judge must in all cases issue
an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if the attorney for the
government does not request that an arrest warrant be issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has been
deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See Advisory
Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made to Rule 41 in 1972. In
the intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee
believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence
was misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be
considered. For example, the rule made no reference to considering a defendant’s prior criminal record, which clearly
may be considered in deciding whether probable cause exists. See, e.g., Brinegar v. United States, 338 U.S. 160 (1949)
(officer’s knowledge of defendant’s prior criminal activity). Rather than address that issue, or any other similar issues,
the Committee believed that the matter was best addressed in Rule 1101(d)(3), Federal Rules of Evidence. That rule
explicitly provides that the Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,
... issuance of warrants for arrest, criminal summonses, and search warrants." The Advisory Committee Note
accompanying that rule recognizes that: "The nature of the proceedings makes application of the formal rules of evidence
inappropriate and impracticable.” The Committee did not intend to make any substantive changes in practice by deleting
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the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and includes
two non-stylistic changes. First, Rule 4(b)(1)(C) requires that the warrant require that the defendant be brought "without
unnecessary delay” before a judge. The Committee believed that this was a more appropriate standard than the current
requirement that the defendant be brought before the "nearest available" magistrate judge. This new language accurately
reflects the thrust of the original rule, that time is of the essence and that the defendant should be brought with dispatch
before a judicial officer in the district. Second, the revised rule states a preference that the defendant be brought before
a federal judicial officer.

Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear before a
magistrate judge. The current rule requires the appearance before a "magistrate,” which could include a state or local
judicial officer. This change is consistent with the preference for requiring defendants to appear before federal judicial
officers stated in revised Rule 4(b)(1).

Rule 4(c) (currently Rule 4(d)) includes three changes. First, current Rule 4(d)(3) provides that the arresting officer
is only required to inform the defendant of the offense charged and that a warrant exists if the officer does not have a
copy of the warrant. As revised, Rule 4(c)(3)(A) explicitly requires the arresting officer in all instances to inform the
defendant of the offense charged and of the fact that an arrest warrant exists. The new rule continues the current
provision that the arresting officer need not have a copy of the warrant but if the defendant requests to see it, the officer
must show the warrant to the defendant as soon as possible. The rule does not attempt to define any particular time limits
for showing the warrant to the defendant.

Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision specifies the manner of serving a
summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general
provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references the
basic provisions appearing in Rule 4. Under the amended rule, in all cases in which a summons is being served on an
organization, a copy of the summons must be mailed to the organization.

Third, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must be
returned to the judicial officer or judge who issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant is
executed, the officer must return it to the judge before whom the defendant will appear under Rule 5. At the
government's request, however, an unexecuted warrant may be returned and canceled by any magistrate judge. The
change recognizes the possibility that at the time the warrant is returned, the issuing judicial officer may not be available.
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Rule 5. Initial Appearance Before the Magistrate Judge

Rule 5.  Initial Appearance

(a) In General. Except as otherwise provided in this rule,
an officer making an arrest under a warrant issued upon a
complaint or any person making an arrest without a warrant
shall take the arrested person without unnecessary delay
before the nearest available federal magistrate judge or, if a
federal magistrate judge is not reasonably available, before
a state or local judicial officer authorized by 18 U.S.C.

§ 3041. If a person arrested without a warrant is brought
before a magistrate judge, a complaint, satisfying the
probable cause requirements of Rule 4(a), shall be
promptly filed. When a person, arrested with or without a
warrant or given a summons, appears initially before the
magistrate judge, the magistrate judge shall proceed in
accordance with the applicable subdivisions of this rule. -

(a) In General
2N

(1) Appearance UponjArrest.

(A) A person making an arrest within the
United States must take the defendant
without unnecessary delay before a
magistrate judge, or before a state or
local judicial officer as Rule 5(c)
provides.

(B) A person making an arrest outside the
United States)must take the defendant
without unnecessary delay before a
magistrate judge.
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An officer making an arrest under a warrant issued upon a
complaint charging solely a violation of 18 U.S.C. § 1073
need not comply with this rule if the person arrested is
transferred without unnecessary delay to the custody of
appropriate state or local authorities in the district of arrest
and an attorney for the government moves promptly, in the
district in which the warrant was issued, to dismiss the
complaint.
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(2) Exceptions. .
ey
n officerjmaking an arrest under a

B
warrant issued upon a complaint

charging solely a violation of 18
7 USC. § 1073ineed not comply with
eR

this rule if:

(i) the person arrested is transferred
without unnecessary delay to the
custody of appropriate state or
local authorities in the district of
arrest; and

(ii) an attorney for the government

moves promptly, in the district

where the warrant was issued, to
dismiss the complaint.

(B) If adefendant is arrested for-a-

~——ielattorrof probation or supervised
j release, Rule 32.1 applies.

(C)

Viotazi

If a defendant is arrested for failing to
appear in another district, Rule 40
applies.

(3) Appearance Upon a Summons. When a
defendant appears in response to a summons
under Rule 4, 2 magistrate judge must
proceed under Rule 5(d) or (e), as applicable.

Arpecd Wtnod
G M.P—Mnﬁ'

(b)) —Complaint-Required: If a defendant is arrested

without a warrant, a complaint meeting Rule
4(a)’s requirement of probable cause must be
promptly filed in the district where the offense
was allegedly committed.
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() >\ Initial Appearance; Transfer to Another
District.

(1) Arrest in the District Where the Offense
Was Allegedly Committed. If the defendant
is arrested in the district where the offense
was allegedly committed:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
" available, the initial appearance may
be before a state or local judicial
officer.
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&’ () Arrest in)District Other Than the District

Where the Offense Was Allegedly
Committed. If the defendant is arrested in a
district other than wherefhe offense was

T (allegedly committe: a,the oliowing

procedures apply:

(A) the initial appearance must be in that
district, or in an adjacent district if the
appearance can occur more promptly
there;

(B) the judge must inform the defendant ef

AboT —the-provisieas-ef Rule 20;
(C) if the defendant was arrested without a

warrant, the district court where the

prosecution is pending must first issue

a warrant before the/magistrate)judge
transfers the defendant to that district;
(D) the judge must conduct a preliminary

hearing fas required underjRule 5.1 or
Rule 58(bX

Y

N

the judge must transfer the defendant
to the district where the prosecution is
pending if:

(i) the government produces the
warrant, a certified copy of the
warrant, a facsimile of either, or
other appropriate form of either;
and

(ii) the judge finds that the defendant
is the same person named in the

—\\\@tment, information, or)

warrant; and

when a defendant is transferred or

discharged, the{courtjmust promptly
transmit the papers and any bail to the
clerk in the district where the
prosecution is pending.

F)
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(c) Offenses Not Triable by the United States
Magistrate Judge. If the charge against the defendant is
not triable by the United States magistrate judge, the
defendant shall not be called upon to plead. The magistrate
judge shall inform the defendant of the complaint against
the defendant and of any affidavit filed therewith, of the
defendant’s right to retain counsel or to request the
assignment of counsel if the defendant is unable to obtain
counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge
shall inform the defendant that the defendant is not
required to make a statement and that any statement made
by the defendant may be used against the defendant. The
magistrate judge shall also inform the defendant of the
right to a preliminary examination. The magistrate judge
shall allow the defendant reasonable time and opportunity
to consult counsel and shall detain or conditionally release

the defendant as provided by statute or in these rules.
* % ¥ k%

(d) Procedure in a Felony Case.

(1) Advice. If the offense charged is a felony,
the judge must inform the defendant of the
following:

(A)

the complaint against the defendant,
and any affidavit filed with it;

(B) the defendant’s right to retain counsel ~
or to request that counsel be appointed
if the defendant cannot obtain counsel;

(C) the circumstances, if any, under which
the defendant may secure pretrial
release;

(D) any right to a preliminary hearing; and

(E) the defendant’s right not to make a
statement, and that any statement made
may be used against the defendant.

Consultin

@

W with Counsel. The judge must

allow the defendant reasonable opportunity
to consult with counsel.

(3) Detention or Release. The judge must
detain or release the defendant as provided

by statute or these rules.
(4) Plea. A defendant may be asked to plead
only under Rule 10.
(b) Misdemeanors and Other Petty Offenses. If the © dPr;_)ce;;lauxt't? in: Mzde'.lt‘;:n:jsg;‘:az:h:nl
charge against the defendant is a misdemeanor or other ﬂf en d ntis ¢ + ari wtthe defendant in ok
petty offense triable by a United States magistrate judge ¢Ju dge muws- t;lnR?]Tn 58(b)(2)
under 18 U.S.C. § 3401, the magistrate judge shall procee: accordance wi € )
in accordance with Rule 58. :
COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to recognize
that such appearances may be required at various stages of a criminal proceeding, for example, where a defendant has

been arrested for violating the terms of probation.
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Rule 5(a), which governs initial appearances by an arrested defendant before a magistrate judge, includes several
changes. The first is a clarifying change; revised Rule 5(a)(1) provides that a person making the arrest must bring the
defendant "without unnecessary delay" before a magistrate judge, instead of the current reference to "nearest available"
magistrate. This language parallels changes in Rule 4 and reflects the view that time is of the essence. The Committee
intends no change in practice. In using the term, the Committee recognizes that on occasion there may be necessary delay
in presenting the defendant, for example, due to weather conditions or other natural causes. A second change is non-
stylistic, and reflects the stated preference (as in other provisions throughout the rules) that the defendant be brought
before a federal judicial officer. Only if a magistrate judge is not available should the defendant be taken before a state
or local officer.

The third sentence in current Rule 5(a), which states that a magistrate judge must proceed in accordance with the
rule when a defendant is arrested without a warrant or given a summons, has been deleted because it is unnecessary.

Rule 5(a)(1)(B) codifies the case law reflecting that the right to an initial appearance applies not only when a person
is arrested within the United States but also when an arrest occurs outside the United States. See, e.g., United States v.
Purvis, 768 F.2d 1237 (11th Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In these circumstances,
the Committee believes — and the rule so provides — that the initial appearance should be before a federal magistrate
judge rather than a state or local judicial officer.

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that addresses the procedure to be followed when
a defendant has been arrested under a warrant issued on a complaint charging solely a violation of 18 U.S.C. § 1073
(unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are intended to make
it clear that when a defendant is arrested for violating probation or supervised release or for failing to appear in another
district, Rules 32.1 and 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that a defendant may be subjected to an
initial appearance under this rule if a summons was issued under Rule 4, instead of an arrest warrant. If the defendant
is appearing pursuant to a summons in a felony case, Rule 5(d) applies and if the defendant is appearing ina misdemeanor
case, Rule 5(¢) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a warrant,
a complaint must be promptly filed.

Rule 5(c) is a new provision setting out where an initial appearance is to take place. If the defendant is arrested
in the district where the offense was allegedly committed, under Rule 5(c)(1), the defendant must be taken to a magistrate
judge in that district. If no magistrate judge is reasonably available, a state or local judicial officer may conduct the initial
appearance. On the other hand, if the defendant is arrested in a district other than the district where the offense was
allegedly committed, Rule 5(c)(2) governs. In those instances, the defendant must be taken to a magistrate judge within
the district of arrest, unless the appearance can take place more promptly in an adjacent district. The Committee
recognized that in some cases, the nearest magistrate judge may actually be across a district’s lines. The remainder of
Rule 5(c)(2) includes material formerly located in Rule 40.

Rule 5(d) is derived from current Rule 5(c) and has been retitled to more clearly reflect the subject of that
subdivision — the procedure to be used if the defendant is charged with a felony. Rule 5(d)(4) has been added to make
clear that a defendant may only be called upon to enter a plea under the provisions of Rule 10. That language is intended
to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5.1, which deals with preliminary hearings
in felony cases.
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REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 5 is one of those rules. In restyling and reformatting Rule 5, the
Committee decided to also propose a substantive change that would permit video teleconferencing of initial appearances.
Another version of Rule 5, which includes a new subdivision (f) governing such procedures, is being published
simultaneously in a separate pamphlet.
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Rule 5.1. Preliminary Hearing in a Felony Case

Rule 5(c). Offenses Not Triable by the United States
Magistrate Judge.
* k& k%

A defendant is entitled to a preliminary examination,
unless waived, when charged with any offense, other than a
petty offense, which is to be tried by a judge of the district
court. If the defendant waives preliminary examination, the
maglstrate judge shall forthwith hold the defendant to
answer in the district court. If the defendant does not waive
the preliminary examination, the magistrate judge shall
schedule a preliminary examination.

(a)

In General, If a defendant is charged with a
felony, a magistrate judge must conduct a
preliminary hearing unless:

(1) the defendant waives the hearing;
(2) the defendant is indicted; or

(3) the government files an information under
Rule 7(b).

Cleeding 4o /é/aa—h(?/ Vernus?

(b)

Eleetiomof District) A defendant arrested in a
district other than where the offense was allegedly
committed may elect to have the preliminary
hearing conducted in the district where the
prosecution is pending.

Such examination shall be held within a reasonable time
but in any event not later than 10 days following the initial
appearance if the defendant is in custody and no later than
20 days if the defendant is not in custody, provided,
however, that the preliminary examination shall not be held
if the defendant is indicted or if an information against the
defendant is filed in district court before the date set for the
preliminary examination.

©

Scheduling. The magistrate judge must hold the
preliminary hearing within a reasonable time, but
no later than 10 days after the initial appearance if
the defendant is in custody and no later than 20
days if not in custody.

With the consent of the defendant and upon a showing of
good cause, taking into account the public interest in the
prompt disposition of criminal cases, time limits specified
in this subdivision may be extended one or more times by a
federal magistrate judge. In the absence of such consent by
the defendant, time limits may be extended by a judge of
the United States only upon a showing that extraordinary
circumstances exist and that delay is indispensable to the
interests of justice.

/

(@

Extending the Time. With the defendant’s
consent and upon a showing of good cause —
taking into account the public interest in the
prompt disposition of criminal cases —a
magistrate judge may extend the time limits in
Rule 5.1(c) one or more times. If the defendant
does not consent, a justice or judge of the United
States@s these terms are defined in 28 U.S.C.

§ 451)may extend the time limits only on a
showing that extraordinary circumstances exist
and justice requires the delay.

( panins)
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Rule 5.1. Preliminary Examijnation

(a) Probable Cause Finding. If from the evidence it
appears that there is probable cause to believe that an
offense has been committed and that the defendant
committed it, the federal magistrate judge shall forthwith
hold the defendant to answer in district court. The finding
of probable cause may be based upon hearsay evidence in
whole or in part. The defendant may cross-examine adverse
witnesses and may introduce evidence. Objections to
evidence on the ground that it was acquired by unlawful
means are not properly made at the preliminary
examination. Motions to suppress must be made to the trial
court as provided in Rule 12.

(¢) Hearing and Finding. At the preliminary
hearing, the defendant may cross-examine
adverse witnesses and may introduce evidence but
t object to evidence on the ground that it
was unlawfully acquired. If the magistrate judge
finds probable cause to believe an offense has
been committed and the defendant committed it,
the magistrate judge must promptly require the
defendant to appear for further proceedings.

NA& et &
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(b) Discharge of Defendant. If from the evidence it
appears that there is no probable cause to believe that an
offense has been committed or that the defendant
committed it, the federal magistrate judge shall dismiss the
complaint and discharge the defendant. The discharge of
the defendant shall not preclude the government from
instituting a subsequent prosecution for the same offense.

(f) Discharging the Defendant. If the magistrate
judge finds no probable cause to believe an
offense has been committed or the defendant
committed it, the magistrate judge must dismiss
the complaint and discharge the defendant. A
discharge does not preclude the government from
later prosecuting the defendant for the same
offense.

(c) Records. After concluding the proceeding the federal
magistrate judge shall transmit forthwith to the clerk of the
district court all papers in the proceeding. The magistrate
judge shall promptly make or cause to be made a record or
summary of such proceeding.

(1) On timely application to a federal magistrate judgé, the
attorney for a defendant in a criminal case may be glven the
opportunity to have the recordmg of the heanng on
preliminary examination made available to that attomey in
connection with any further hearing or preparation for trial.
The court may, by local rule, appoint the place for and
define the conditions under which such op, ortumty may be
afforded counsel.

. The preliminary hearing must be
recorded by a court reporter or by a suitable
recording device. A recording of the proceeding
may be made available to any party upon request.
A copy of the recording and a transcript may be
provided to any party upon request and upon 4,
payment'as required by applicable Judicial J
Conference regulations.
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(2) On application of a defendant addressed to the court or
any judge thereof, an order may issue that the federal
magistrate judge make available a copy of the transcript, or
of a portion thereof, to defense counsel. Such order shall
provide for prepayment of costs of such transcript by the
defendant unless the defendant makes a sufficient affidavit
that the defendant is unable to pay or to give security
therefor, in which case the expense shall be paid by the
Director of the Administrative Office of the United States
Courts from available appropriated funds. Counsel for the
government may move also that a copy of the transcript, in
whole or in part, be made available to it, for good cause
shown, and an order may be entered granting such motion
in whole or in part, on appropriate terms, except that the
government need not prepay costs nor furnish security
therefor.

/ /')/lo"dw;\/é‘/

(d) Production. of Statements.

(1) InGeneral. Rule 26.2(a)-(d) and (f) applies at any
hearing under this rule, unless the court, for good cause
shown, rules otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a party
elects not to comply with an order under Rule 26.2(a) to
deliver a statement to the moving party, the court may not
consider the testimony of a witness whose statement is
withheld.

(h) P/

Ftatemen

(1) In General Rule 26.2(a)-(d) and (f) applies

at any hearing under this rule, unless the
magistrate judge for good cause rules
otherwise in a particular case.

NoT PRoleec 'ﬁ o/
(2) Sanctions fol&agm-:o#roduee Statement.

If a party disobeys a Rule 26.2¢xyorder
deliver a statement to the moving party, the

magistrate judge must not consider the
testimony of a witness whose Statementy
withheld.

COMMITTEE NOTE

( /vor/ Aty Ted

+o @).)

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. § 3060, uses the phrase

preliminary examination, the Committee believes that the phrase preliminary hearing is more accurate. What happens
at this proceeding is more than just an examination; it includes an evidentiary hearing, argument, and a judicial ruling.
Further, the phrase preliminary hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1(b) addresses
the ability of a defendant to elect where a preliminary hearing will be held. That provision is taken from current Rule
40(a).

Rule 5.1(c) and (d) include material currently located in Rule 5(c): scheduling and extending the time limits for
the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That point is also
reflected in the definition of "court” in Rule 1(b), which in turn recognizes that magistrate judges may be authorized to

act.
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Rule 5.1(e), addressing the issue of probable cause, contains the language currently located in Rule 5.1(a), with
the exception of the sentence, "The finding of probable cause may be based upon hearsay evidence in whole or in part."
That language was included in the original promulgation of the rule in 1972. Similar language was added to Rule 41 in
1972 and to Rule 4 in 1974. In the original Committee Note, the Advisory Committee explained that the language was
included to make it clear that a finding of probable cause may be based upon hearsay, noting that there had been some
uncertainty in the federal system about the propriety of relying upon hearsay at the preliminary examination. See
Advisory Committee Note to Rule 5.1 (citing cases and commentary). Federal law is now clear on that proposition.
Thus, the Committee believed that the reference to hearsay was no longer necessary. Further, the Committee believed
that the matter was best addressed in Rule 1101{d)(3), Federal Rules of Evidence. That rule explicitly states that the
Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,...issuance of warrants for arrest,
criminal summonses, and search warrants." The Advisory Committee Note accompanying that rule recognizes that: "The
nature of the proceedings makes application of the formal rules of evidence inappropriate and impracticable." The
Committee did not intend to make any substantive changes in practice by deleting the reference to hearsay evidence.

Rule 5.1(f), which deals with the discharge of a defendant, consists of former Rule 5 1(b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of including detailed information
in the rule itself concerning records of preliminary hearings, the Committee opted simply to direct the reader to the
applicable Judicial Conference regulations governing records. The Committee did not intend to make any substantive
changes in the way in which those records are currently made available.

Finally, although the rule speaks in terms of initial appearances being conducted before a magistrate judge, Rule
1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may perform.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 5.1 is one of those rules. In revising Rule 5.1, the Committee decided
to also propose a significant substantive change that would permit a United States Magistrate Judge to grant a
continuance for a preliminary hearing conducted under the rule where the defendant has not consented to such a
continuance. That version is being published simultaneously in a separate pamphlet.
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L. INDICTMENT AND INFORMATION

TITLE IIL. THE GRAND JURY, THE
INDICTMENT, AND THE INFORMATION

Rule 6. The Grand Jury

Rule 6. The Grand Jury

(@) Summoning Grand Juries.

(1) Generally. The court shall order one or more grand
juries to be summoned at such time as the public interest
requires. The grand jury shall consist of not less than 16
nor more than 23 members. The court shall direct that a
sufficient number of legally qualified persons be
summoned to meet this requirement.

(2) Alternate Jurors. The court may direct that alternate
jurors may be designated at the time a grand jury is
selected. Alternate jurors in the order in which they were
designated may thereafter be impanelled as provided in
subdivision (g) of this rule. Alternate jurors shall be drawn
in the same manner and shall have the same qualifications
as the regular jurors, and if impanelled shall be subject to
the same challenges, shall take the same oath and shall
have the same functions, powers, facilities and privileges
as the regular jurors.

(a) Summoning a Grand Jury.

(1) In General. When the public interest so
requires, the court must order that one or
more grand juries be summoned. A grand
jury must have 16 to 23 members, and the
court must order that enough legally
qualified persons be summoned to meet this
requirement.

(2) Alternate Jurors. When a grand jury is
selected, the court may designate alternate
jurors. They must be drawn and summoned
in the same manner and must have the same

4~ " qualifications asjregular jurory. Alternate
jurors will be impaneled in the sequence in
which they are designated. If impaneled, an
alternate juror is subject to the same
challenges, takes the same oath, and has the
same functions, duties, powers, and
privileges as a regular juror.

(b) Objections to Grand Jury and to Grand Jurors.

(1) Challenges. The attorney for the government or a
defendant who has been held to answer in the district court
may challenge the array of jurors on the ground that the
grand jury was not selected, drawn or summoned in
accordance with law, and may challenge an individual juror
on the ground that the juror is not legally qualified.
Challenges shall be made before the administration of the
oath to the jurors and shall be tried by the court.

(2) Motion to Dismiss. A motion to dismiss the
indictment may be based on objections to the array or on
the lack of legal qualification of an individual juror, if not
previously determined upon challenge. It shall be made in
the manner prescribed in 28 U.S.C. § 1867(e) and shall be
granted under the conditions prescribed in that statute. An
indictment shall not be dismissed on the ground that one or
more members of the grand jury were not legally qualified
if it appears from the record kept pursuant to subdivision
(c) of this rule that 12 or more jurors, after deducting the
number not legally qualified, concurred in finding the
indictment.

(b) Objectiony to the Grand Jury or to a Grand

Juror.

(1) Challenges. Either the government or a
defendant may challenge the grand jury on
the ground that it was not lawfully drawn,
summoned, or selected, and may challenge
an individual juror on the ground that the
juror is not legally qualified.

(2) Motion to Dismiss an Indictment. A party

may move to dismiss the indictment based

on an objection to the grand jury or on an
individual juror’s lack of legal qualification,
unless the court has previously ruled on the
same objection under Rule 6(b)(1). The

motion to dismiss is governed by 28 U.S.C.

< § 1867(e). The court canaet dismiss the
indictment on the ground that a grand juror
was mot legall i if the record shows
that at least 12 qualified jurors concurred in

M
/Y0

L, the indictment.
MEJ
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(¢) Foreperson and Deputy Foreperson. The court shall
appoint one of the jurors to be foreperson and another to be
deputy foreperson. The foreperson shall have power to
administer oaths and affirmations and shall sign all
indictments. The foreperson or another juror designated by
the foreperson shall keep record of the number of jurors
concurring in the finding of every indictment and shall file
the record with the clerk of the court, but the record shall
not be made public except on order of the court. During the
absence of the foreperson, the deputy foreperson shall act
as foreperson.

(c) Foreperson and Deputy Foreperson. The court
will appoint one juror as the foreperson and
another as the deputy foreperson. In the
foreperson’s absence, the deputy foreperson will
act as the foreperson. The foreperson may
administer oaths and affirmations and will sign all
indictments. The foreperson - or another juror
designated by the foreperson — will record the
number of jurors concurring in every indictment

the record may not be made public unless the

/Q';nd will file the record with the distriet clerk, but

court so orders.

(d) Who May Be Present.

(1) While Grand Jury is in Session. Attorneys for the
government, the witness under examination, interpreters
when needed and, for the purpose of taking the evidence, a
stenographer or operator of a recording device may be
present while the grand jury is in session.

(2) During Deliberations and Voting. No person other
than the jurors, and any interpreter necessary to assist a
juror who is hearing or speech impaired, may be present
while the grand jury is deliberating or voting.

f(d) ‘Who May Be Present.

(1) While the Grand Jury Is in Session. The
following persons may be present while the
grand jury is in session: attorneys for the
government, the witness being questioned,

interpreters when needed, and a court
4 -~ reporter or Pperator of a recording device.

(2). During Deliberations and Voting. No
person other than the jurors, and any
interpreter needed to assist a hearing-
impaired or speech-impaired juror, may be
present while the grand jury is deliberating

or voting.
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(e) Recording and Disclosure of Proceedings.

(1) Recording of Proceedings. All proceedings, except
when the grand jury is deliberating or voting, shall be
recorded stenographically or by an electronic recording
device. An unintentional failure of any recording to
reproduce all or any portion of a proceeding shall not affect
the validity of the prosecution. The recording or reporter’s
notes or any transcript prepared therefrom shall remain in
the custody or control of the attorney for the government
unless otherwise ordered by the court in a particular case.

(2) General Rule of Secrecy. A grand juror, an

interpreter, a stenographer, an operator of a recording
device, a typist who transcribes recorded testimony, an
attorney for the government, or any person to whom
disclosure is made under paragraph (3)(A)(ii) of this
subdivision shall not disclose matters occurring before the
grand jury, except as otherwise provided for in these rules.
No obligation of secrecy may be imposed on any person
except in accordance with this rule. A knowing violation of
Rule 6 may be punished as a contempt of court.

(e) Recording and Disclosing,‘Proceedings.

(1) Recording the Proceedings. Except while
the grand jury is deliberating or voting, all
proceedings must be recorded by a court
reporter or by a suitable recording device.

,Bu:r _The validity of a prosecution is not affected
by the unintentional failure to make a
recording. Unless the court orders otherwise,
an attorney for the government will retain
control of the recording, the reporter’s notes,
and any transcript prepared from those notes.

(2) General Rule of Secrecy. Unless these rules

provide otherwise, the following persons
must not disclose a matter occurring before

the grand jury:

(A) a grand juror;

(B) an interpreter;

(C) acourtreporter;

(D) an operator of a recording device;

(E) a person who transcribes recorded
testimony;

(F) an attorney for the government; or

(G) a person to whom disclosure is made
under Rule 6(e)(3)(A)i).
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(3) Exceptions.

(A) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury, other than its deliberations
and the vote of any grand juror, may be made to—

(i) an attorney for the government for use in the
performance of such attorney’s duty; and

(ii) such government personnel (including personnel of a
state or subdivision of a state) as are deemed necessary by
an attorney for the government to assist an attorney for the
government in the performance of such attorney’s duty to
enforce federal criminal law.

(B) Any person to whom matters are disclosed under
subparagraph (A)(ii) of this paragraph shall not utilize that
grand jury material for any purpose other than assisting the
attorney for the government in the performance of such
attorney’s duty to enforce federal criminal law. An attorney
for the government shall promptly provide the district
court, before which was impaneled the grand jury whose
material has been so disclosed, with the names of the
persons to whom such disclosure has been made, and shall
certify that the attorney has advised such persons of their
obligation of secrecy under this rule.

(3) Exceptions.

(A) Disclosure of a grand-jury matter —
other than the grand jury’s
deliberations or any grand juror’s vote
— may be made to:

(B)

®

(ii)

an attorney for the government
for use in performing that
attorney’s duty; or

any government personnel —
including those of a state or state
subdivision or of an Indian tribe
— that an attorney for the
government considers necessary
to assist in performing that
attorney’s duty to enforce federal
criminal law.

A person to whom information is
disclosed under Rule 6(e)(3)(A)(ii)
may use that information only to assist
an attorney for the government in
performing that attorney’s duty to

enforce federal criminal law. An
attorney for the government must
promptly provide the court that
impaneled the grand jury with the
names of all persons to whom a
disclosure has been made, and must
certify that the attorney has advised
those persons of their obligation of
secrecy underthis-rilee—
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(C) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury may also be made—

(i) when so directed by a court preliminarily to or in
connection with a judicial proceeding;

(ii) when permitted by a court at the request of the
defendant, upon a showing that grounds may exist for a
motion to dismiss the indictment because of matters
occurring before the grand jury;

(iti) when the disclosure is made by an attorney for the
government to another federal grand jury; or

(iv) when permitted by a court at the request of an attorney
for the government, upon a showing that such matters may
disclose a violation of state criminal law, to an appropriate
official of a state or subdivision of a state for the purpose
of enforcing such law, -
If the court orders disclosure of matters occurring before
the grand jury, the disclosure shall be made in such
manner, at such time, and under such conditions as the
court may direct.

(C) An attorney for the government may
disclose any grand-jury matter to
another federal grand jury.

(D) The court may authorize disclosure —
at a time, in a manner, and subject to
any other conditions that it directs — of
a grand-jury matter:

®

(i)

(iii)

(@)

preliminarily to or in connection
with a judicial proceeding;

at the request of a defendant who
shows that a ground may exist to
dismiss the indictment because of
a matter that occurred before the

grand jury;

at the request of the government
if it shows that the matter may
disclose a violation of state or
Indian tribal criminal law, as long
as the disclosure is to an
appropriate state, state-
subdivision, or Indian tribal
official for the purpose of
enforcing that law; or

at the request of the government
if it shows that the matter may
disclose a violation of military
criminal law under the Uniform
Code of Military Justice, as long
as the disclosure is to an
appropriate military official for
the purpose of enforcing that law.
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(D) A petition for disclosure pursuant to subdivision (E) A petition to disclose a grand-jury
(e)(3)(CX(i) shall be filed in the district where the grand matter under Rule 6(e)(3)(D)(i) must
Jury convened. Unless the hearing is ex parte, which it may be filed in the district where the grand
be when the petitioner is the government, the petitioner Jjury convened. Unless the hearing is ex
shall serve written notice of the petition upon (i) the parte — as it may be when the
attorney for the government, (ii) the parties to the judicial government is the petitioner — the
proceeding if disclosure is sought in connection with such a petitioner must serve the petition on,
proceeding, and (iii) such other persons as the court may and the court must afford a reasonable
direct. The court shall afford those persons a reasonable opportunity to appear and be heard to:
opportunity to appear and be heard.

(i) the attorney for the government;

(ii) the parties to the judicial
proceeding; and

(iii) any other person whom the court
may designate,

(E) If the judicial proceeding giving rise to the petition is (F) Ifthe petition to disclose arises out of

in a federal district court in another district, the court shall
transfer the matter to that court unless it can reasonably
obtain sufficient knowledge of the proceeding to determine
whether disclosure is proper. The court shall order
transmitted to the court to which the matter is transferred
the material sought to be disclosed, if feasible, and a
written evaluation of the need for continued grand jury
secrecy. The court to which the matter is transferred shall
afford the aforementioned persons a reasonable opportunity
to appear and be heard.

a)proceeding in another district, the

dieine petitioned court must transfer the

petition to the other court unless the
petitioned court can reasonably
determine whether disclosure is
proper. If the petitioned court decides
to transfer, it must send to the
transferee court the material sought to
be disclosed, if feasible, and a written
evaluation of the need for continued
grand-jury secrecy. The transferce
court must afford those persons
identified in Rule 6(e}(3YE) a
reasonable opportunity to appear and
be heard.
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(4) Sealed Indictments. The federal magistrate judge to
whom an indictment is returned may direct that the
indictment be kept secret until the defendant is in custody
or has been released pending trial. Thereupon the clerk
shall seal the indictment and no person shall disclose the
return of the indictment except when necessary for the
issuance and execution of a warrant or summons.

(5) Closed Hearing. Subject to any right to an open
hearing in contempt proceedings, the court shall order a
hearing on matters affecting a grand jury proceeding to be
closed to the extent necessary to prevent disclosure of
matters occurring before a grand jury.

(6) Sealed Records. Records, orders and subpoenas
relating to grand jury proceedings shall be kept under seal
to the extent and for such time as is necessary to prevent
disclosure of matters occurring before a grand jury.

C)

®

6

Q)

Sealed Indictment. The {magis?rate judgejto

whom an indictment is returned may direct
that the indictment be kept secret until the
defendant is in custody or has been released
pending trial. The clerk must then seal the
indictment, and no person may disclose the
indictment’s existence except as necessary to
issue or execute a warrant or summons.

Closed Hearing. Subject to any right to an
open hearing in a contempt proceeding, the
court must close any hearing to the extent
necessary to prevent disclosure of a matter
occurring before a grand jury.

Sealed Records. Records, orders, and
subpoenas relating to grand-jury proceedings
must be kept under seal to the extent and as
long as necessary to prevent the unauthorized
disclosure of a matter occurring before a

grand jury.

Contempt. A knowing violation of Rule 6
may be punished as a contempt of court.
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() Finding and Return of Indictment. A grand jury may
indict only upon the concurrence of 12 or more jurors. The
indictment shall be returned by the grand jury, or through
the foreperson or deputy foreperson on its behalf, to a
federal magistrate judge in open court. If a complaint or
information is pending against the defendant and 12
persons do not vote to indict, the foreperson shall so report
to a federal magistrate judge in writing as soon as possible.

() Discharge and Excuse. A grand jury shall serve until
discharged by the court, but no grand jury may serve more
than 18 months unless the court extends the service of the
grand jury for a period of six months or less upon a
determination that such extension is in the public interest.
At any time for cause shown the court may excuse a juror.
either temporarily or permanently, and in the latter event
the court may impanel another person in place of the juror
excused.

(Com bA 12&-/1/;:("/33—

(D Indictment and Return. A grand jury may indict
only if at least 12 jurors concur. The grand jury —
or its foreperson or deputy foreperson — must
return the indictment to a magistrate judge in open
court. If a complaint or information is pending
against the defendant and 12 jurors do not concur
in the indictment, the foreperson must promptly
and in writing report the lack of concurrence to
the magistrate judge.

FAVES bR ANy T e Cand
Disebarge.”A grand jury must serve until the
court discharges it, but it may serve more than 18
months only if the court, having determined that
an extension is in the public interest, extends the
grand jury’s service. An extension may be
granted for no more than 6 months, except as
otherwise provided by statute.

Exews/nNg A Suror

Exeuse. At afly timeé;}for good cause, the court
may excuse a juror either temporarily or
permanently, and if permanently, the court may
impanel an alternate juror in place of the excused

juror. '

v o ¥ Bt &41 .

_(i)jlndlan Tribe/ "Indian tribe" means an Indian
tribe recognized by the Secretary of the Interior

on a list published in the Federal Register under

25U.8.C. § 47%a-1.

®

(b)

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

The first change is in Rule 6(b)(1). The last sentence of current Rule 6(b)(1) provides that "Challenges shall be

made before the administration of the oath to the jurors and shall be tried by the court." That language has been deleted
from the amended rule. The remainder of this subdivision rests on the assumption that formal proceedings have begun
against a person, i.e., an indictment has been returned. The Committee believed that although the first sentence reflects
current practice of a defendant being able to challenge the composition or qualifications of the grand jurors after the
indictment is returned, the second sentence does not comport with modern practice. That is, a defendant will normally
not know the composition of the grand jury or identity of the grand jurors before they are administered their oath. Thus,
there is no opportunity to challenge them and have the court decide the issue before the oath is given.

In Rule 6(d)(1), the term "court stenographer" has been changed to "court reporter.” Similar changes have been
made in Rule 6(e)(1) and (2).

Rule 6(e) continues to spell out the general rule of secrecy of grand-jury proceedings and the exceptions to that
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general rule. The last sentence in current Rule 6(e)(2), concerning contempt for violating Rule 6, now appears in Rule
6(e)(7). No change in substance is intended.

Rule 6(e)(3)(AXii) includes a new provision recognizing the sovereignty of Indian Tribes and the possibility that
it would be necessary to disclose grand-jury information to appropriate tribal officials in order to enforce federal law.
Similar language has been added to Rule 6(e)(3)(D)(iii).

Rule 6(e)(3)(C) consists of language located in current Rule 6(e)}(3)(C)(iii). The Committee believed that this
provision, which recognizes that prior court approval is not required for disclosure of a grand-jury matter to another grand
jury, should be treated as a separate subdivision in revised Rule 6(e)(3). No change in practice is intended.

Rule 6(e)(3)(D)(iv) is a new provision that addresses disclosure of grand-jury information to armed forces
personnel where the disclosure is for the purpose of enforcing military criminal law under the Uniform Code of Military
Justice, 10 US.C. §§ 801-946. See, e.g, Department of Defense Directive 5525.7 (January 22, 1985); 1984
Memorandum of Understanding Between Department of Justice and the Department of Defense Relating to the
Investigation and Prosecution of Certain Crimes; Memorandum of Understanding Between the Departments of Justice
and Transportation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which the Two
Departments Have Concurrent Jurisdiction (October 9, 1967).

In Rule 6(e)(3)(E)(ii), the Committee considered whether to amend the language relating to "parties to the judicial
proceeding” and determined that in the context of the rule, it is understood that the parties referred to are the parties in
the same judicial proceeding identified in Rule 6()(3)(D)(i).

The Committee decided to leave in subdivision (e) the provision stating that a "knowing violation of Rule 6" may
be punished by contempt notwithstanding that, due to its apparent application to the entirety of the Rule, the provision
seemingly is misplaced in subdivision (e). Research shows that Congress added the provision in 1977 and that it was
crafted solely to deal with violations of the secrecy prohibitions in subdivision (). See S. Rep. No. 95-354, p. 8 (1977).
Supporting this narrow construction, the Committee found no reported decision involving an application or attempted
use of the contempt sanction to a violation other than of the disclosure restrictions in subdivision (¢). On the other hand,
the Supreme Court in dicta did indicate on one occasion its arguable understanding that the contempt sanction would be
available also for a violation of Rule 6(d) relating to who may be present during the grand jury's deliberations. Bank of
Nova Scotia v. United States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt sanction in Rule 6 is unsettled. Because the provision creates an
offense, altering its scope may be beyond the authority bestowed by the Rules Enabling Act, 28 U.S.C. §§ 2071 et seq.
See 28 U.S.C. § 2072(b) (Rules must not "abridge, enlarge, or modify any substantive right"). The Committee decided
to leave the contempt provision in its present location in subdivision (e), because breaking it out into a separate
subdivision could be construed to support the interpretation that the sanction may be applied to a knowing violation of
any of the Rule's provisions rather than just those in subdivision (). Whether or not that is a correct interpretation of
the provision — a matter on which the Committee takes no position — must be determined by case law, or resolved by
Congress.

Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge, and Rule 6(h), Excuse. The
Committee added the phrase in Rule 6(g) "except as otherwise provided by statute,” to recognize the provisions of 18
U.S.C. § 3331 relating to special grand juries.

Rule 6(i) is a new provision defining the term "Indian Tribe," a term used only in this rule.
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Rule 7. The Indictment and the Information

Rule 7. The Indictment and the Information

() Use of Indictment or Information. An offense which (2) When Used.

may be punished by death shall be prosecuted by

indictment. An offense which may be punished by M ::Iio'z;:;; off:.'.]:? must. b; E;'o?ecuted by

imprisonment for a term exceeding one year or at hard " ML HTIL IS pumshable:

labor shall be prosecuted by indictment or, if indictment is (A) by death;

waived, it may be prosecuted by information. Any other Y ceath; or

offense may be prosecuted by indictment or by information. ..

An information may be filed without leave of court. (B) ';Zalrmpnsonment for more than one

(2) Misdemeanor. An offense punishable by

imprisonment for one year or less may be
prosecuted in accordance with Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be (b) Waiving Indictment. An offense punishable by

punished by imprisonment for a term exceeding one year or
at hard labor may be prosecuted by information if the
defendant, after having been advised of the nature of the
charge and of the rights of the defendant, waives in open
court prosecution by indictment.

imprisonment for more than one year may be
prosecuted by information if the defendant — in
open court and after being advised of the nature
of the charge and of the defendant’s rights —
waives prosecution by indictment.
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(c) Nature and Contents.

(1) In General. The indictment or the information shall be
a plain, concise and definite written statement of the
essential facts constituting the offense charged. It shall be
signed by the attorney for the government. It need not
contain a formal commencement, a formal conclusion or
any other matter not necessary to such statement.
Allegations made in one count may be incorporated by
reference in another count. It may be alleged in a single
count that the means by which the defendant committed the
offense are unknown or that the defendant committed it by
one or more specified means. The indictment or
information shall state for each count the official or
customary citation of the statute, rule, regulation or other
provision of law which the defendant is alleged therein to
have violated.

(2) Criminal Forfeiture. No judgment of forfeiture may
be entered in a criminal proceeding unless the indictment or
the information provides notice that the defendant has an
interest in property that is subject to forfeiture in
accordance with the applicable statute.’

(3) Harmless Error. Error in the citation or its omission
shall not be ground for dismissal of the indictment or
information or for reversal of a conviction if the error or
omission did not mislead the defendant to the defendant’s
prejudice.

{¢) Nature and Contents.

(1) In General. The indictment or information
must be a plain, concise, and definite written
statement of the essential facts constituting
the offense charged and must be signed by
an attorney for the government. It need not
contain a formal introduction or conclusion.
A count may incorporate by reference an
allegation made in another count. A count
may allege that the means by which the
defendant committed the offense are
unknown or that the defendant committed it
by one or more specified means. For each
count, the indictment or information must
give the official or customary citation of the
statute, rule, regulation, or other provision of
law that the defendant is alleged to have
violated.

(2) Criminal Forfeiture. No judgment of
forfeiture may be entered in a criminal
proceeding unless the indictment or the
information provides notice that the
defendant has an interest in property that is
subject to forfeiture in accordance with the
applicable statute.

(3) Citation Error. Unless the defendant was
misled and thereby prejudiced, neither an
error in a citation nor a citation’s omission is
a ground to dismiss the indictment or
information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant may
strike surplusage from the indictment or information.

(d) Surplusage. Upon the defendant’s motion, the
court may strike surplusage from the indictment
or information.

(e) Amendment of Information. The court may permit an
information to be amended at any time before verdict or
finding if no additional or different offense is charged and
if substantial rights of the defendant are not prejudiced.

(¢) Amending an Information. Unless an additional
or different offense is charged or a substantial
right of the defendant is prejudiced, the court may
permit an information to be amended at any time

/" beforeyerdict or finding.

( "
The_ c

*The Supreme Court approved amendment in April 2000. The amendments take effect on December 1, 2000, unless Congress takes

action otherwise.
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(D) Bill of Particulars. The court may direct the filingofa | (f) Bill of Particulars. The court may direct the
bill of particulars. A motion for a bill of particulars may be government to file a bill of particulars. The
made before arraignment or within ten days after defendant may move for a bill of particulars
arraignment or at such later time as the court may permit. A before or within 10 days after arraignment or at a
bill of particulars may be amended at any time subject to later time if the court permits. The government
such conditions as justice requires. may amend a bill of particulars subject to such
conditions as justice requires.

COMMITTEE NOTE

The language of Rule 7 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic.

The Committee has deleted the references to "ha.fd labor” in the rule. This punishment is not found in current
federal statutes. T

[Rule 7(c)(2), Criminal Forfeiture, is language approved by the Supreme Court in May 2000, and pending review
by Congress under 28 U.S.C. § 2074(a).] .

The title of Rule 7(c)(3) has been amended. The Committee believed that potential confusion could arise with the
use of the term "harmless error.” Rule 52, which deals with the issues of harmless error and plain error, is sufficient to
address the topic. Potentially, the topic of harmless error could arise with regard to any of the other rules and there is
insufficient need to highlight the term in Rule 7. Rule 7(c)(3), on the other hand, focuses specifically on the effect of
an error in the citation of authority in the indictment. That material remains but without any reference to harmiess error.
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Rule 8. Joinder of Offenses and of Defendants

Rule 8.

Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may be
charged in the same indictment or information in a separate
count for each offense if the offenses charged, whether
felonies or misdemeanors or both, are of the same or
similar character or are based on the same act or transaction
or on two or more acts or transactions connected together
or constituting parts of a common scheme or plan.

@)

Joinder of Offenses. The indictment or
information may charge a defendant in separate
counts with 2 or more offenses if the offenses
charged — whether felonies or misdemeanors or
both — are of the same or similar character, or are
based on the same act or transaction, or are
connected with or constitute parts of a common
scheme or plan.

(b) Joinder of Defendants. Two or more defendants may ®) g:;::::tgnnlszen:;n ts. Th:’::i]:g:;:; d(: s if
be charged in the same indictment or information if they they are allege dyto htfe / sticivated in the l;amle
are alleged to have participated in the same act or Y & P p
transaction or in the same series of acts or transactions act or transa%tgn or in the same series of acts or
constituting an offense or offenses. Such defendants may be gzs::;;zsmgn;t:ugzgc ;naroi::r:eozzzf;f:::s J
charged in one or more counts together or separately and all counts together of s}; aratel 8 All defendants ©
of the defendants need not be charged in each count. B P ¥
need not be charged in each count.
(Rors Fhiv modify "sams
AT R 7TRANSAY fropy"?
COMMITTEE NOTE g so, comman A'ifvm’&

Mo Aﬂc/ Aﬁn& 'f

The language of Rule 8 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or
Information

Rule 9. Arrest Warrant or Syimmons on an
Indictment or Information

(2) Issuance. Upon the request of the attorney for
government the court shall issue a warrant for each
defendant named in an information supported by a showing
of probable cause under oath as is required by Rule 4(a), or
in an indictment. Upon the request of the attorney for the
government a summons instead of a warrant shall issue. If
no request is made, the court may issue either a warrant or
a summons in its discretion. More than one w
summons may issue for the same defendant(féc clerk shall)
; de!ive?)the warrant or summons to the marshal or other
person authorized by law to execute or serve it. If a
defendant fails to appear in response to the summons, a
warrant shall issue. When a defendant arrested with a
warrant or given a summons appears initially before a

Issuance. Thelcourtymust issue a warrant — or at
the government’s request, a summons — for each
defendant named in an indictment or named in an
information if one or more affidavits
accompanying the information establish probable
cause to believe that an offense has been
committed and that the defendant committed it.
ore than one warrant or summons may-tssu€for
the same defendant. If a defendant fails to appear
in response to a summons, the Courtimay, and
upon request of the attorney for the government
must, issue a warrant. Theust issuethe
arrest warrant to an officer authorized to execute
it or the summons to a person authorized to serve

(@

(1) Warrant. The form of the warrant shall be as provided
in Rule 4(c)(1) except that it shall be signed by the clerk, it
shall describe the offense charged in the indictment or
information and it shall command that the defendant be
arrested and brought before the nearest available magistrate
judge. The amount of bail may be fixed by the court and
endorsed on the warrant.

(2) Summons. The summons shall be in the same form as
the warrant except that it shall summon the defendant to
appear before a magistrate judge at a stated time and place.

magistrate judge, the magistrate judge shall proceed in it.
accordance with the applicable subdivisions of Rule 3.
(b) Form. (b) Form.

(1) Warrant. The warrant must conform to Rule
4(b)(1) except that it must be signed by the
clerk and must describe the offense charged

in the indictment or information.
" pMaudd
(2) Summons. The summons is-te be in the same
form as a warrant except that it must require
the defendant to appear before the court at a
stated time and place.

\

&““4&"‘?

Y e il
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L
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(c) Execution or Service; and Return.

(1) Execution or Service. The warrant shall be executed
or the summons served as provided in Rule 4(d)(1), (2) and
(3). A summons to a corporation shall be served by
delivering a copy to an officer or to a managing or general
agent or to any other agent authorized by appointment or
by law to receive service of process and, if the agent is one
authorized by statute to receive service and the statute so
requires, by also mailing a copy to the corporation’s last
known address within the district or at its principal place of
business elsewhere in the United States. The officer
executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available
federal magistrate judge or, in the event that a federal
magistrate judge is not reasonably available, before a state
or local judicial officer authorized by 18 U.S.C. § 3041.

(¢) Execution or Service; Return; Initial
Appearance.

(1) Execution or Service.

(A) The warrant must be executed or the
summons served as provided in Rule

4(cX(1), (2), and (3).

(B) The officer executing the warrant must
proceed in accordance with Rule

S5(a)(1).

(2) Return. The officer executing a warrant shall make
return thereof to the magistrate judge or other officer
before whom the defendant is brought. At the request of the
attorney for the government any unexecuted warrant shall
be returned and cancelled. On or before the return day the
person to whom a summons was delivered for service shall
make return thereof. At the request of the attorney for the
government made at any time while the indictment or
information is pending, a warrant returned unexecuted and
not cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the clerk to the
marshal or other authorized person for execution or service.

(2) Return. A warrant or summons must be
returned in accordance with Rule 4(c)(4).

(3) Initial Appearance. When an arrested or
summoned defendant first appears before the
court, the judge must proceed under Rule 5.

[(d) Remand to United States Magiﬁtrate for Trial of
Minor Offenses] (Abrogated Apr. 28, 1982, eff. Aug. 1,
1982). :

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest warrant or summons.
Thus, rather than simply repeating material that is already located in Rule 4, the Committee determined that where
appropriate, Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(2) has been amended to permit a judge discretion whether to issue an arrest warrant when a defendant fails
to respond to a summons on a complaint. Under the current language of the rule, if the defendant fails to appear, the
judge must issue a warrant. Under the amended version, if the defendant fails to appear and the government requests that
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a warrant be issued, the judge must issue one. In the absence of such a request, the judge has the discretion whether to
do so. This change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1). The rule has been amended to delete language permitting
the court to set the amount of bail on the warrant. The Committee believes that this language is inconsistent with the
1984 Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D.V 1. 1998) (bail amount endorsed on warrant
that has not been determined in proceedings conducted under Bail Reform Act has no bearing on decision by judge
conducting Rule 40 hearing).

The language in current Rule 9(c)(1), concerning service of a summons on an organization, has been moved to Rule
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IV. ARRAIGNMENT, AND PREPARATION TITLE IV. ARRAIGNMENT AND

FOR TRIAL PREPARATION FOR TRIAL
Rule 10. Arraignment /4N — Rule 10. Arraignment
Arraignment shall be conducted in open court and M(.rmignment must be conducted in open court and must

shall consist of reading the indictment or information to the | consist of:

defendant or stating to the defendant the substance of the

charge and calling on the defendant to plead thereto. The (a) ensuring that the defendant has a copy of the

defendant shall be given a copy of the indictment or indictment or information;

information before being called upon to plead.

(b) reading the indictment or information to the
defendant or stating to the defendant the substance
of the charge; and then

(¢) asking the defendant to plead to the indictment or
information.

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only. ‘

REPORTER’S NOTES

In publishing the "style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 10 is one of those rules. Another version of Rule 10, which includes
several significant changes, is being published simultaneously in a separate pamphlet. That version includes a proposed
amendment that would permit a defendant to waive altogether an appearance at the arraignment and another amendment
that would permit use of video teleconferencing for arraignments.
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Rule 11. Pleas

Rule 11. Pleas

(a) Alternatives.

(1) In General. A defendant may plead guilty, not guilty,
or nolo contendere. If a defendant refuses to plead, or if a
defendant organization, as defined in 18 U.S.C. § 18, fails to
appear, the court shall enter a plea of not guilty.

(2) Conditional Pleas. With the approval of the court and
the consent of the government, a defendant may enter a
conditional plea of guilty or nolo contendere, reserving in
writing the right, on appeal from the judgment, to review of
the adverse determination of any specified pretrial motion.
A defendant who prevails on appeal shall be allowed to
withdraw the plea.

@

Entering a Plea.

M

@

In General. A defendant may plead guilty,

not guilty, or (with the court’s consent) nolo
contendere. '

Conditional Plea. With the consent of the
court and the government, a defendant may
enter a conditional plea of guilty or nolo
contendere, reserving in writing the right to
have an appellate court review an adverse
determination of a specified pretrial motion.
A defendant who prevails on appeal may then
withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo
contendere only with the consent of the court. Such a plea
shall be accepted by the court only after due consideration of
the views of the parties and the interest of the public in the
effective administration of justice.

&)

@

Nolo Contendere Plea. Before accepting a
plea of nolo contendere, the court must
consider the parties’ views and the public
interest in the effective administration of
justice.

FAilin
Mmi Enter a Plea. If a defendant

refuses to enter a plea or if a defendant
organization fails to appear, the court must
enter a plea of not guilty.
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(c) Advice to Defendant. Before accepting a plea of guilty
or nolo contendere, the court must address the defendant
personally in open court and inform the defendant of, and
determine that the defendant understands, the following:

(1) the nature of the charge to which the plea is offered, the
mandatory minimum penalty provided by law, if any, and
the maximum possible penalty provided by law, including
the effect of any special parole or supervised release term,
the fact that the court is required to consider any applicable
sentencing guidelines but may depart from those guidelines
under some circumstances, and, when applicable, that the
court may also order the defendant to make restitution to
any victim of the offense; and

(2) if the defendant is not represented by an attorney, that
the defendant has the right to be represented by an attorney
at every stage of the proceeding, and, if necessary, one will
be appointed to represent the defendant; and

(3) that the defendant has the right to plead not guilty or to
persist in that plea if it has already been made, the right to
be tried by a jury and at that trial the right to the assistance
of counsel, the right to confront and cross-examine adverse
witnesses, and the right against compelled self-
incrimination; and .

(4) that if a plea of guilty or nolo contendere is accepted by
the court there will not be a further trial of any kind, so that
by pleading guilty or nolo contendere the defendant waives
the right to a trial; and
(5) if the court intends to question the defendant under
oath, on the record, and in the presence of counsel about the
offense to which the defendant has pleaded, that the
defendant’s answers may later be used against the defendant
in a prosecution for perjury or false statement; and

(b)

Considering and Accepting a Guilty or Nolo
Contendere Plea.

(1) Advising and Questioning the Defendant.
Before the court accepts a plea of guilty or
nolo contendere, the defendant may be placed
under oath, and the court must address the
defendant personally in open court. During
this address, the court must inform the
defendant of, and determine that the
defendant understands, the following:

=

)

©
%)

(F)

(&)

"'Ht%éavwm enTs R194 F e

any statement that the deferlant gives
under oath may-be-used-against-the
defendant in a later prosecution for
perjury or false statement;

the right to plead not guilty, or having
already so pleaded, to persist in that
plea;

the right to a jury trial;

the right to be represented by counsel —
and if necessary have the court appoint
counsel — at trial and at every other
stage of the proceeding;

the right at trial to confront and cross-
examine adverse witnesses, to be
protected from compelled self-
incrimination, to testify and present
evidence, and to compe! the attendance
of witnesses;

the defendant’s waiver of these trial
rights if the court accepts a plea of
guilty or nolo contendere;

the nature of each charge to which the

‘“

defendant is pleading;
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(6) the terms of any provision in a plea agreement waiving
the right to appeal or to collaterally attack the sentence.

H)

@

(K)

any maximum possible penalty,
including imprisonment, fine, special
assessment, forfeiture, restitution, and
term of supervised release;

any mandatory minimum penalty;

the court’s obligation to apply the
Sentencing Guidelines, and the court’s
authority to depart from those
guidelines under some circumstances;
and

the terms of any plea-agreement
provision waiving the right to appeal or
to collaterally attack the sentence.

(d) Insuring That the Plea is Voluntary. The court shall
not accept a plea of guilty or nolo contendere without first,
by addressing the defendant personally in open court,
determining that the plea is voluntary and not the result of

force or threats or of promises apart from a plea agreement,

The court shall also inquire as to whether the defendant’s
willingness to plead guilty or nolo contendere results from
prior discussions between the attorney for the government
and the defendant or the defendant’s attorney.

@

Ensuring That a Plea Is Voluntary. Before
accepting a plea of guilty or nolo contendere,
the court must address the defendant
personally in open court and determine that
the plea is voluntary and did not result from
force, threats, or promises (other than
promises in a plea agreement).

(3) Determining the Factual Basis for a Plea.
Before entering judgment on a guilty plea, the
court must determine that there is a factual
basis for the plea.
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(e) Plea Agreement Procedure.

(1) In General. The attomney for the government and the
attorney for the defendant — or the defendant when acting
pro se — may agree that, upon the defendant’s entering a
plea of guilty or nolo contendere to a charged offense, or to
a lesser or related offense, the attorney for the government
will:

{A) move to dismiss other charges; or

(B) recommend, or agree not to oppose the
defendant’s request for a particular sentence or
sentencing range, or that a particular provision of the
Sentencing Guidelines, or policy statement, or
sentencing factor is or is not applicable to the case.
Any such recommendation or request is not binding
on the court; or -

(C) agree that a specific sentence or sentencing
range is the appropriate disposition of the case, or that
a particular provision of the Sentencing Guidelines, or
policy statement, or sentencing factor is or is not
applicable to the case. Such a plea agreement is
binding on the court once it is accepted by the court.

The court shall not participate in any discussions
between the parties concerning any such plea
agreement.

The bua agpecment”
( Se& HEW) and ()(5).)

¢ Pl reement Procedure.

(1) In General. An attorney for the government
and the defendant’s attorney, or the defendant
when proceeding pro se, may discuss and
agree to a plea. The court must not participate
in these discussions. If the defendant pleads
guilty or nolo contendere to either the charged
offense or a lesser or related offense, the plea
agreement may specify that the attorney for
the government will:

(A) not bring, or will move to dismiss, other
charges;

(B) recommend, or agree not to oppose the

defendant’s request, that a particular

sentence or sentencing range is

appropriate or that a particular

provision of the Sentencing Guidelines,

or policy statement, or sentencmg Ioe.

-~ factoris or € not e (such a
recommendation or request does not

bind the court); or
A,A,Ma,

(C) agree that a specific sentence or
sentencing range is the appropriate
disposition of the case, or that a
particular provision of the Sentencing
Guidelines, or policy statement, or <,é—n§,,/
e < m or i§not zepm:i)
(such a recommendation or request

\ binds the court once the court accep
#- Aplt,

(2) Notice of Such Agreement. If a plea agreement has
been reached by the parties, the court shall, on the record,
require the disclosure of the agreement in open court or,
upon a showing of good cause, in camera, at the time the
plea is offered. If the agreement is of the type specified in
subdivision (e)(1)}(A) or (C), the court may accept or reject
the agreement, or may defer its decision as to the
acceptance or rejection until there has been an opportunity
to consider the presentence report. If the agreement is of the
type specified in subdivision (e)(1)(B), the court shall
advise the defendant that if the court does not accept the
recommendation or request the defendant nevertheless has
no right to withdraw the plea.

(2) Disclosing a Plea Agreement. The parties ¢
must disclose the plea agreement in open
court when the plea is offered, unless the
court for good cause allows the parties to
disclose the plea agreement in camera.
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(3) Acceptance of a Plea Agreement. If the court accepts
the plea agreement, the court shall inform the defendant that
it will embody in the judgment and sentence the disposition
provided for in the plea agreement.

\

(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(A)
or (C), the court may accept the
agreement, reject it, or defer a decision
until the court has reviewed the
presentence report.

(B) To the extent the plea agreement is of
the type specified in Rule 11(c)}(1)XB),
the court must advise the defendant that
the defendant has no right to withdraw
the plea if the court does not follow the
recommendation or request.

(4) Accepting a Plea Agreement. If the court

accepts the plea agreement, it must inform the
defendant that to the extent the plea
agreement is of the type specified in Rule 11

. Aaaazal- To

(©X1)(A) or (C), the agreed disposition will
be included in the judgment.

(4) Rejection of a Plea Agreement. If the court rejects the
plea agreement, the court shall, on the record, inform the
parties of this fact, advise the defendant personally in open
court or, on a showing of good cause, in camera, that the
court is not bound by the plea agreement, afford the
defendant the opportunity to then withdraw the plea, and
advise the defendant that if the defendant persists in a guilty
plea or plea of nolo contendere the disposition of the case
may be less favorable to the defendant than that
contemplated by the plea agreement.

(5) Rejecting a Plea Agreement. If the court

rejects a plea agreement containing provisions
of the type specified in Rule 11(c)(1)(A) or
(C), the court must on the record:

(A) inform the parties that the court rejects
the plea agreement;

(B) advise the defendant personally in open
court — or, for good cause, in camera —

the court may not follow the. plea

advise-the-defondant-personally-that if

i $ , the-eeurt-may
dispose of the case less favorably
toward the defendant than the plea
agreement contemplated.
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(5) Time of Plea Agreement Procedure. Except for good | (d)
cause shown, notification to the court of the existence of a
plea agreement shall be given at the arraignment or at such
other time, prior to trial, as may be fixed by the court.

/

(j‘f/.x v Tre —

Withdrawing a Guilty or Nolo Contendere Pleg. A
defendant may withdraw a plea of guilty or nolo
contendere:

The

(1) before the court accepts-a plea of guilty-era
plea-ef-neto-centendere, for any,(or N0 Reqe

reasom, or

The_
(2) after the court accepts xplea ef guilty-or-nelo—flo__

Ak ped- //V.)

\(‘wcenﬂmdere, but before it imposes sentence if:

(A) the court rejects a plea agreement under
Rule 11(c)(5); or

(B) the defendant can show fair and Jjust
reasons for requesting the withdrawal.

as
(¢)  Finality of Guilty or Nolo Contendere Plea. After
the court imposes sentencé)the defendant may not

withdraw a plea of guilty or nolo contendere/and
thefpleajmay be set aside only on direct appéal or

by motion under 28 U.S.C. § 2255.
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(6) Inadmissibility of Pleas, Plea Discussions, and Admissibility or Inadmissibility of a Plea, Plea
Related Statements. Except as otherwise provided in this Discussions, and Related Statements. {Except as
paragraph, evidence of the following is not, in any civilor |~ btherwise provided in this subdivision, evidence of
criminal proceeding, admissible against the defendant who the following is not, in any civil or criminal
made the plea or was a participant in the plea discussions: proceeding, admissible against the defendant who
made the plea or was-a-partieipant in the plea
(A) 2 plea of guilty which was later withdrawn; discussions: PART cpated
(B) a plea of nolo contendere; & a plea of guilty that was later withdrawn;
b
(C) any statement made in the course of any (?) aplea of nolo contendere; ‘
proceedings under this rule regarding either of the L e AbnT tltheR 7A535¢_ Two
foregoing pleas; or (3) any statement i an ‘ 5 '
Mmmm%g@m‘
(D) any statement made in the course of plea of the-foregoing-pleas: or, WQA’?L wAs NM&
discussions with an attorney for the govemment - D dursng A ,{o’ﬂ_é 2/&';4;, !
which do not result in a plea of guilty or which result (#) any statement made plea l4F
in a plea of guilty later withdrawn. discussions with an attorney for the e
{ve unNeltaR government FE do not result in leﬁaef gl
However, admisstble (i) in any ity or ﬁé}rx’esult iraa'f:,ﬁ%y of-guilty later
proceeding wherein another statement made in the course of withdrawn. 5 is
the same plea or plea discussions has been introduced and admissible ('Qli" any proc?ding p’he in
the statement ought in fairness be considered another statement made inm the
contemporaneously with it, or (ii) in a criminal proceeding same plea or plea discussions has been |
for perjury or false statement if the statement was made by 5> < introduced)and the statemen?&:&zjm fairness
the defendant under oath, on the record, and in the presence be considered ith-it, or

of counsel. ,3 it) in a criminal proceeding for perjury or \
; By —g ¢ alse statement ifjthe statement was-made-by
—% 7heR wiA '? : the-defendant under oath, on the record, and |
A The ; ,
J& o ER STA 7‘&/'12/(7? Ad— in the presence of esunset. d ng’l—/
I

(f) Determining Accuracy of Plea. Notwithstanding the \(2) £x QWON/J/ . A sTATemen]
acceptance of a plea of guilty, the court should not enter a descictbic 1N Rebe I )(/) (C)
judgment upon such plea without making such inquiry as OR (&) 7‘ g
shall satisfy it that there is a factual basis for the plea. -

(2) Record of Proceedings. A verbatim record of the (g Recording the Proceedings. The proceedings
proceedings at which the defendant enters a plea shall be during which the defendant enters a plea must be
made and, if there is a plea of guilty or nolo contendere, the recorded by a court reporter or by a suitable
record shall include, without limitation, the court’s advice to recording device. If there is a guilty plea or a nolo
the defendant, the inquiry into the voluntariness of the plea contendere plea, the record must include the
including any plea agreement, and the inquiry into the inquiries and advice to the defendant required
accuracy of a guilty plea. under Rule 11(b) and (c).

(h) Harmless Error. Any variance from the procedures (h) Harmless Error. A variance from the /
required by this rule which does not affect substantial rights requirements of this rule is harmless error if it does
shall be disregarded. ' not affect substantial rights. /|

( New SENTENCE arnc The Middl,_

o4 A LosTed 4 Tepm. Lo we
o Tiat ﬁNq’wAL,eL E/se P
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COMMITTEE NOTE

The language of Rule 11 has been amended and reorganized as part of the general restyling of the Criminal Rules
to make them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

Amended Rule 11(b)(1) requires the court to apprise the defendant of his or her rights before accepting a plea of
guilty or nolo contendere. The list is generally the same as that in the current rule except that the reference to parole has
been removed and the judge is now required under Rule 1 1(b)(1)(H) to advise the defendant of the possibility of a fine
and special assessment as a part of 2 maximum possible sentence. Also, the list has been re-ordered.

Rule 11(c)(1)(A) includes a change, which recognizes a common type of plea agreement — that the government
will "not bring" other charges.

The Committee considered whether to address the practice in some courts of using judges to facilitate plea
agreements. The current rule states that "the court shall not participate in any discussions between the parties concerning
such plea agreement.” Some courts apparently believe that that language acts as a limitation only upon the judge taking
the defendant’s plea and thus permits other Jjudges to serve as facilitators for reaching a plea agreement between the
government and the defendant. See, e.g., United States v. Torres, 999 F.2d 376, 378 (9th Cir. 1993) (noting practice and
-concluding that presiding judge had not participated in a plea agreement that had resulted from discussions involving
another judge). The Committee decided to leave the Rule as it is with the understanding that doing so was in no way
intended either to approve or disapprove the existing law interpreting that provision.

Amended Rules 11(c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea agreement.
The amendments are not intended to make any change in practice. The topics are discussed separately because in the
past there has been some question about the possible interplay between the court’s consideration of the guilty plea in
conjunction with a plea agreement and sentencing and the ability of the defendant to withdraw a plea. See United States
v. Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be accepted or rejected as a single unit;
"guilty pleas can be accepted while plea agreements are deferred, and the acceptance of the two can be separated in
time."). Similarly, the Committee decided to more clearly spell out in Rule 11(d) and 11(e) the ability of the defendant
to withdraw a plea. See United States v. Hyde, supra.

Amended Rule 11(e) is a new provision, taken from current Rule 32(e), that addresses the finality of a guilty or
nolo contendere plea after the court imposes sentence. The provision makes it clear that it is not possible for a defendant
to withdraw a plea after sentence is imposed. '

Currently, Rule 11(e)(5) requires that unless good cause is shown, the parties are to give pretrial notice to the court
that a plea agreement exists. That provision has been deleted. F irst, the Committee believed that although the provision
was originally drafted to assist judges, under current practice few counsel would risk the consequences in the ordinary
case of not informing the court that an agreement exists. Secondly, the Committee was concerned that there might be
rare cases where the parties might agree that informing the court of the existence of an agreement might endanger a
defendant or compromise an on-going investigation in a related case. In the end, the Committee believed that, on
balance, it would be preferable to remove the provision and reduce the risk of pretrial disclosure.
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Rule 12. Pleadings and Motions Before Trial; Defenses
and Objections.

Rule 12. Pleadings and Pretrial Motions

— Ih(', O

(a) Pleadings and Metions. Pleadings in criminal
proceedings shall be the indictment and the information, and
the pleas of not guilty, guilty and nolo contendere. All other
pleas, and demurrers and motions to quash are abolished,
and defenses and objections raised before trial which
heretofore could have been raised by one or more of them
shall be raised only by motion to dismiss or to grant
appropriate relief, as provided in these rules.

Pleadings. J‘}‘leadmgs mlcnmmal proceedmg)i' are
the indictment, the information, and the pleas of

;@@ and nolo contendere.
—

(Compree 11(a)()).)

@

(b) Pretrial Motions. Any defense, objection, or request
which is capable of determination without the trial of the
general issue may be raised before trial by motion. Motions
may be written or oral at the discretion of the judge. The
following must be raised prior to trial: K

(1) Defenses and objections based on defects in the
institution of the prosecution; or

(2) Defenses and objections based on defects in the
indictment or information (other than that it fails to show
jurisdiction in the court or to charge an offense which

objections shall be noticed by the court at any time(during
Eﬁe pendency of the proceedings}; or

(3) Motions to suppress evidence; or

(4) Requests for discovery under Rule 16; or

(5) Requests for a severance of charges or defendants under
Rule 14.

Pretrial Motions.

Abn
Q) In Genef_al.\‘ahe—prew-ieiens-ef Rule 47 apply
to)pretrial motim}ife/

(2) Motions That May Be Made Before Trigl.
The-paﬂ-}es may raise by pretrial motion any
A‘M defense, objection, or request that the court
can determine without a tria! of the general
issue.

(b)

&’

(3) Motions That Must Be Made Before Trial.
The following must be raised before trial:

(A) amotion alleging a defect in the
I stfu/%—msmaﬂen-of the prosecution;

(B) amotion alleging a defect in the
l/ indictment or information — but at any
Lu w/'_\duﬂﬂg-ﬂne-pmcccdmg, the court
Casg may hear a claim that the indictment or
/5 /&g”(/, ~ information fails to invoke the court’s

<7 jurisdiction or to state an offense;

(C) amotion to suppress evidence;

(D) aRule 14 motion to sever charges or
defendants; and

(E)

a Rule 16 motion for discovery.
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(4) Notice of the Government’s Intent to Use
Evidence.

(A) At the Government’s Discretion. At the
arraignment or as soon afterward as

N7, é practicable, the government may give—=;

—gnetiecto the defendant of its intent to
use specified evidence at trial in order
to afford the defendant an opportunity

. L. l 4

O%JM

(eR "

AT

”S)“ﬁazs before trial under Rule 12(b)(3)XC).

(B) At the Defendant’s Request. At the
arraignment or as soon afterward as
practicable, the defendant may, in order
to have an opportunity to meveto—a___
suppress evidence under Rule
12(b)(3)(C), request notice of the
government’s intent to use (in its
evidence-in-chief at trial) any evidence
that the defendant may be entitled to
discover under Rule 16.

(c) Motion Date. Unless otherwise provided by local rule,
the court may, at the time of the arraignment or as soon
thereafter as practicable, set a time for the making of pretrial
motions or requests and, if required, a later date of hearing.

©

Motion Deadline. The court may at the
arraignment, or as soon afterward as practicable,
set a deadline for the parties to make pretrial
motions and may also schedule a motion hearing,.

{d) Noetice by‘ the Government of the Intention to Use
Evidence.

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable, the
government may give notice to the defendant of its intention
to use specified evidence at trial in order to afford the
defendant an opportunity to raise objections to such
evidence prior to trial under subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the arraignment
or as soon thereafter as is practicable the defendant may, in
order to afford an opportunity to move to suppress evidence
under subdivision (b)(3) of this rule, request notice of the
govemnment’s intention to use (in its evidence in chief at
trial) any evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16.
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(e) Ruling on Motion. A motion made before trial shall be (d)te Ruling on a2 Motion. The court must decide every

determined before trial unless the court, for good cause, pretrial motion before trial unless it finds good
orders that it be deferred for determination at the trial of the cause to defer a ruling. The court must not defer
general issue or until after verdict, but no such determination ruling on a pretrial motion if the deferral will
shall be deferred if a party’s right to appeal is adversely adversely affect a party’s right to appeal. When
affected. Where factual issues are involved in determining a factual issues are involved in deciding a motion,
motion, the court shall state its essential findings on the the court must state its essentjal findings on the
record. record. p/(lj'as 7S R WP)

(f) Effect of Failure To Raise Defenses or Objections. (e) { Waiver of a Defense, Objﬁn, or Req\tlxest. A
Failure by a party to raise defenses or objections or to make party waives any Rule12(b efense, objection,
requests which must be made prior to trial, at the time set by or request not raised by the deadline the court sets
the court pursuant to subdivision (c), or prior to any under Rule 12(c) or by any extension the court
extension thereof made by the court, shall constitute waiver provides. For good cause, the court may grant
thereof, but the court for cause shown may grant relief from relief from the waiver.
the waiver.

(2) Records. A verbatim record shall be made of all 03] \Reeords. All proceedings at a motion hearing,
proceedings at the hearing, including such findings of fact including any findings of fact and conclusions of
and conclusions of law as are made orally. law made by the court, must be recorded by a court

reporter or a suitable recording device.

(h) Effect of Determination. If the court grants a motion (2) Defendant’s Continned Custody or Release
based on a defect in the institution of the prosecution or in Status. If the court grants a motion to dismiss
the indictment or information, it may also order that the based on a defect in -the-msmufmoﬁﬁél\ T,
defendant be continued in custody or that bail be continued prosecution, in the indictment, or in the ! “-72',
for a specified time pending the filing of a new indictment or information, it may order the defendant to be
information. Nothing in this rule shall be deemed to affect released or detained under 18 U.S.C. § 3142 for a
the provisions of any Act of Congress relating to periods of specified time until a new indictment or
limitations. information is filed. This rule does not affect any

federal statutory period of limitations.

(i) Production of Statements at Suppression Hearing. (h) Producing Statements at a Suppression
Rule 26.2 applies at a hearing on a motion to suppress Hearing. Rule 26.2 applies at a suppression
evidence under subdivision (b)(3) of this rule. For purposes hearing under Rule 12(b)(3)(C). In a suppression
of this subdivision, a law enforcement officer is deemed a hearing, a Iatepforcement officer is considered a
government witness. government witness.

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

The last sentence of current Rule 12(a), referring to the abolishment of "all other pleas, and demurrers and motions

to quash” has been deleted as unnecessary.

Rule 12(b) is modified to more clearly indicate that Rule 47 governs any pretrial motions filed under Rule 12,
including form and content. The new provision also more clearly delineates those motions that must be filed pretrial
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and those that may be filed pretrial. No change in practice is intended.

Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee believed that that provision, which
addresses the government's requirement to disclose discoverable information for the purpose of facilitating timely defense
objections and motions, was more appropriately associated with the pretrial motions specified in Rule 12(b)(3).

Rule 12(c) includes a non-stylistic change. The reference to the "local rule" exception has been deleted to make
it clear that judges should be encouraged to set deadlines for motions. The Committee believed that doing so promotes
more efficient case management, especially when there is a heavy docket of pending cases. Although the rule permits
some discretion in setting a date for motion hearings, the Committee believed that doing so at an early point in the
proceedings would also promote judicial economy.

Moving the language in current Rule 12(d) caused the relettering of the subdivisions following Rule 12(c).

Although amended Rule 12(e) is arevised version of current Rule 12(f), the Committee intends to make no change
in the current law regarding waivers of motions or defenses.
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Rule 12.1. Notice of Alibi

Rule 12.1. Notice oijAlibi Defense

(a) Notice by Defendant. Upon written demand of the
attorney for the government stating the time, date, and place
at which the alleged offense was committed, the defendant
shall serve within ten days, or at such different time as the
court may direct, upon the attorney for the government a
written notice of the defendant’s intention to offer a defense
of alibi. Such notice by the defendant shall state the specific
place or places at which the defendant claims to have been at
the time of the alleged offense and the names and addresses
of the witnesses upon whom the defendant intends to rely to
establish such alibi.

Vel

(a) Government’s Request for Notice and
Defendant’s Response.

(1) Government’s Request. The attorney for the
government may request in writing that the
defendant notify the attorney for the
government of any intended alibi defense.
The request must state the time, date, and
place of the alleged offense.

(2) Defendant’s Response. Within 10 days after
the request, or some other time the court
directs, the defendant must serve written
notice on the attorney for the government of
any intended alibi defense. The defendant’s

( /4) notice must state)the specific places where the
defendant claims to have been at the time of

C B) the alleged oﬁ'ense;an_tythe names, addresses,

- and telephone numbers of the alibi witnesses
on whom the defendant intends to rely.

(b) Disclosure of Information and Witness. Within ten
days thereafter, but in no event less than ten days before
trial, unless the court otherwise directs, the attorney for the
government shall serve upon the defendant or the
defendant’s attorney a written notice stating the names and
addresses of the witnesses upon whom the government
intends to rely to establish the defendant’s presence at the
scene of the alleged offense and any other witnesses to be
relied upon to rebut testimony of any of the defendant’s alibi
witnesses.

Lt 121 (8)(1)

/dls Close2s

(b) Disclosing Government Witnesses.

(1) Disclosure. If the defendant serves a Rule
12.1(a)(2) notice, the attorney for the
government must disclose in writing to the

% ) ~ defendant, or the defendant’s attomeﬂ the
names, addresses, and telephone numbers of
the witnesses the government intends to rely
on to establish the defendant’s presence at the

Cg) /"scene of the alleged offense; and)any
government rebuttal witnesses to the
defendant’s alibi witnesses.

(2) Time to Disclose. Unless the court directs
otherwise, the attorney for the government

must give hotice-under Rule-12-Hb)(}) within
10 days after the defendant serves notice of

an intended alibi defense under Rule
12.1(a)(2), but no later than 10 days before
trial.

(”Q/'SCJM&_, “
No T "/Vo"//éﬁ"?)
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(c) Continuing Duty to Disclose. If prior to or during trial, | (¢)  Continuing Duty to Disclose. Both the attorney
a party learns of an additional witness whose identity, if for the government and the defendant must
known, should have been included in the information promptly disclose in writing to the other party the
furnished under subdivision (a) or (b), the party shall name, address, and telephone numberfgf%ny
promptly notify the other party or the other party’s attorney /" additional)witness if:
of the existence and identity of such additional wimess. ALL] P

(1) the disclosing party learns of the witness
before or during trial; and

(2) the witness should have been disclosed under
Rule 12.1(a) or (b) if the disclosing party had
@Ti__éxfkﬁ)%l?bf the witness.

(d) Failure to Comply. Upon failure of either party to (d) Exceptions. For good cause/@e court may grant an
comply with the requirements of this rule, the court may exception to any requirement of Rule 12.1 (a)-(c).
exclude the testimony of any undisclosed witness offered by
such party as to the defendant’s absence from or presence at,
the scene of the alleged offense. This rule shall not limit the
right of the defendant to testify.

(¢) Exceptions. For good cause shown, the court may grant | (¢)  Failure to Comply. If a party fails to comply with
an exception to any of the requirements of subdivisions (a) this rule, the court may exclude the testimony of
through (d) of this rule. any undisclosed witness regarding the defendant’s

alibi. This rule does not limit the defendant’s right
to testify.

(f) Inadmissibility of Withdrawn Alibi. Evidence of an (0 Inadmissibility of Withdrawn Intent. Evidence
intention to rely upon an alibi defense, later withdrawn, or of of an intent to rely on an alibi defense, later
statements made in connections with such intention, is not, o withdrawn, or o tement,f';iﬁde in connection
in any civil or criminal proceeding, admissible against the with that intent, 1s not, in any civil or criminal
person who gave notice of the intention. proceeding, admissible against the person who

gave notice of the intent.
COMMITTEE NOTE

The language of Rule 12.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Current Rules12.1(d) and 12.1(e) have been switched in the amended rule to improve the organization of the rule.

Finally, the amended rule includes a new requirement that in providing the names and addresses of alibi and any
rebuttal witnesses, the parties must also provide the phone numbers of those witnesses. See Rule 12.1(a)(2), Rule
12.1(b)(1), and Rule 12.1(c). The Committee believed that requiring such information would facilitate locating and

interviewing those witnesses.
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Rule 12.2. Notice of Insanity Defense or Expert
Testimony of Defendant’s Mental Condition

Rule 12.2. Notice otilnsanity Defense; Mental
Examination

(a) Defense of Insanity. If a defendant intends to rely upon
the defense of insanity at the time of the alleged offense, the
defendant shall, within the time provided for the filing of
pretrial motions or at such later time as the court may direct,
notify the attorney for the government in writing of such
intention and file a copy of such notice with the clerk. If
there is a failure to comply with the requirements of this
subdivision, insanity may not be raised as a defense. The
court may for cause shown allow late filing of the notice or
grant additional time to the parties to prepare for trial o

make such other order as may be appropriate. g

r% B

(a) Notice of an Insanity Defense. A defendant who
intends to assert a defense of insanity at the time of

" the alleged offense must)notify an attorney for the
government in writing within the time provided for
filing a pretrial motion, or at any later time the

court directs. A defendant who fails to do so

So

B cannot rely on an insanity defense. The court
a2 /rfhfor good cause ¥ allow the defendantto 3

file the notice late, grant additional trial-
preparation time, or make other appropriate orders.

i Ao IN Ru_/&.?)

(b) Expert Testimony of Defendant’s Mental Condition.
If a defendant intends to introduce expert testimony relating
to a mental disease or defect or any other mental condition
of the defendant bearing upon the issue of guilt, the
defendant shall, within the time provided for the filing of
pretrial motions or at such later time as the court may direct,
notify the attorney for the government in writing of such
intention and file a copy of such notice with the clerk. The .
court may for cause shown allow late filing of the notice or
grant additional time to the parties to prepare for trial or
make such other order as may be appropriate.

(€ s LAast
sau-?exif. /A/ze/;.z(a).)

[—7Hs onE
(b) Notice of Expert Evidence of a Mental
Condition. If a defendant intends to introduce
expert evidence relating-tea mental disease or
defect or any other mental condition efthe -
deferdant bearing on the issue of guilt, the
defendant must — within the time provided for the-|
_a/ %&" pretrial motion)ﬁ)? at a'Tater time—a&t\he )
S/ ~— court Wi — notify an attorney forthe A0/
€5 o T &
(’2@) government in -wntlrfg of this intention and filea |
copy of the notice with the clerk.{The court may —
for good cause — allow late filing of the notice or

grant additional time to the parties to prepare for
trial or make any other appropriate order.

%

R

(c) Mental Examination of Defendant. In an appropriate
case the court may, upon motion of the attorney for the
government, order the defendant to submit to an examination
pursuant to 18 U.S.C. 4241 or 4242. No statement made by
the defendant in the course of any examination provided for
by this rule, whether the examination be with or without the
consent of the defendant, no testimony by the expert based
upon such statement, and no other fruits of the statement
shall be admitted in evidence against the defendant in any
criminal proceeding except on an issue respecting mental
condition on which the defendant has introduced testimony.

{(¢) Mental Examination.
OGN
(1) Authority to Order;[E‘xamination;
Procedures. In an appropriate case the court
may, upon motion of an attorney for the
government, order the defendant to submit to
an examinatiorzpumaﬂt-te-ls US.C. § 424!
or § 4242, /N ACojedAnet Lo,m‘
@

dwﬁug

Inadmissibility of a Defendant’s Statements.
No statement made by a defendant inthe
eeurse-of any examination conducted under
this rule (whether conducted with or without
the defendant’s consent), no testimony by the
expert based on the statement, and no other
fruits of the statement may be admitted into
evidence against the defendant in any
criminal proceeding except on an issue
respeeting mental condition on which the
defendant has introduced evidence.

R gaiz-d, .«/é’r
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{(d) Failure to Comply. If there is a failure to give notice (d) Failure to Comply. If the defendant fails to give
when required by subdivision (b) of this rule or to submit to notice under Rule 12.2(b) or does not submit to an
an examination when ordered under subdivision (c) of this examination when ordered under Rule 12.2(c), the
rule, the court may exclude the testimony of any expert court may exclude any expert evidence from the
witness offered by the defendant on the issue of the defendant on the issue of the defendant’s mental
defendant’s guilt. disease, mental defect, or any other mental

condition bearing on the defendant’s guilt.

(e) Inadmissibility of Withdrawn Intention. Evidence of (e) Inadmissibility of Withdrawn Intentien-=——
an intention as to which notice was given under subdivision Evidence of an intentief as to which notice was
(a) or (b), later withdrawn, is not, in any civil or criminal given under Rule 12.2(a) or (b), later withdrawn, is
proceeding, admissible against the person who gave notice not, in any civil or criminal proceeding, admissible
of the intention. against the person who gave notice of the

intentien~—
COMMITTEE NOTE \<C‘”"F"‘ﬁﬁ /2.1CH).)

The language of Rule 12.2 has Been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 12.2 is one of those rules. Although this version
of Rule 12.2 contains only "style" changes, another version of the rule is being published simultaneously in a
separate pamphlet. That version of Rule 12.2 includes five significant amendments.
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Rule 12.3. Notice of Defense Based upon Public Authority

Rule 12.3. Notice oi}’ublic-Authority Defense

(a) Notice by Defendant; Government Response;
Disclosure of Witnesses.

(1) Defendant’s Notice and Government’s
Response. A defendant intending to claim a defense
of actual or believed exercise of public authority on
behalf of a law enforcement or Federal intelligence
agency at the time of the alleged offense shall, within
the time provided for the filing of pretrial motions or
at such later time as the court may direct, serve upon
the attoney for the Government a written notice of
such intention and file a copy of such notice with the
clerk. Such notice shall identify the law enforcement
or Federal intelligence agency and any member of ..
such agency on behalf of which and the period of time
in which the defendant claims the actual or believed
exercise of public authority occurred. If the notice
identifies a Federal intelligence agency, the copy filed
with the clerk shall be under seal. Within ten days
after receiving the defendant’s notice, but in no event
less than twenty days before the trial, the attorney for
the Government shall serve upon the defendant or the
defendant’s attorney a written response which shall
admit or deny that the defendant exercised the public
authority identified in the defendant’s notice.

(Too Aa A
&4 b LeAweenN
swb&J And \/z,e[)_)

(a) @Defense and Disclosure of Witnesses.
~The_
(1) Notice in General./ defendant whe intends
to assert a defense of actual or believed
exercise of public authority on behalf of a
law-enforcement agency or federal
intelligence agency at the time of the alleged
5 TAt. __g_ﬁ'ens must so notify an attorney for the
< anf government in writing and must file a copy of
( : the notice with the clerk within the time
+— provided for filing a pretrial motion, or at any
4ets ~ later time the court dirests: The notice filed
(12_@) with the clerk must be under seal if the notice
identifies a federal intelligence agency uader
whese-authority-the-defendant-claims-te-have
acted- 4 < The Sorklie. °M
+he St M‘E.u:fé .
(2) Contents of{Notice. The notice must contain
the following information:

(A) the law-enforcement agency or federal
/ intelligence agency involved;

(B) the agency member on whose behalf the
defendant claims to have acted; and

(C) the time during which the defendant
claims to have acted with public
authority.

The
(3) Response to|Notice. An attorney for the
government must serve a written response on
the defendant or the defendant’s attorney
within 10 days after receiving the defendant’s
notice, but no later than 20 days before trial.

The response must admit or deny that the

defendant exercised the public authority

identified in the defendant’s notice.
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(2) Disclosure of Witnesses, At the time that the
Government serves its response to the notice or
thereafter, but in no event less than twenty days
before trial, the attorney for the Government may
serve upon the defendant or the defendant’s attorney a
written demand for the names and addresses of the
witnesses, if any, upon whom the defendant intends to
rely in establishing the defense identified in the
notice. Within seven days after receiving the
Government’s demand, the defendant shall serve upon
the attorney for the Government a written statement
of the names and addresses of any such witnesses.
Within seven days after receiving the defendant’s
written statement, the attorney for the Government
shall serve upon the defendant or the defendant’s
attorney a written statement of the names and
addresses of the witnesses, if any, upon whom the
Government intends to rely in opposing the defense
identified in the notice.

(éu e e mol

consi st anl- /e )

—_

(4) Disclosing Witnesses.

The
Government’s Request.(An attorney for
the government may request in writing
that the defendant disclose the name,
address, and telephone number of each
witness the defendant intends to rely on
to establish a public-authority defense.
The attorney for the government may
serve the request when the government
serves its response to the defendant’s
notice under Rule 12.3(a or later,
but must serve the requesto later than
20 days before trial.

(A)

(B) Defendant’s Response. Within 7 days
after receiving the government’s
request, the defendant must serve on an-
attorney for the government a written
statement of the name, address, and
telephone number of each witness.

(C) Government’s Reply. Within 7 days
after receiving the defendant’s
statement, the attorney for the
government must serve on the
defendant or the defendant’s attorney a
written statement of the name, address,
and telephone number of each witness
the government intends to rely on to
oppose the defendant’s public-authority
defense.

™~

po

(3) Additional Time. If good cause is shown, the
court may allow a party additional time to comply
with any obligation imposed by this rule.

N (5) Additional Time. The court ma);é'or good
cause,allow a party additional time to comply

7 /\_N—'HFJﬂliS rule. e

(b) Continuing Duty to Disclose. If, prior to or during trial,
a party learns of any additional witness whose identity, if
known, should have been included in the written statement
furnished under subdivision (a)(2) of this rule, that party
shall promptly notify in writing the other party or the other
party’s attorney of the name and address of any such

witness.
Uit iy

/2. /(C).J

(b) Continuing Duty to Disclose. Both é attorney for
the government and the defendant erthe

2 y must promptly disclose in
: writing to the other party the name, address, and
- telephone number of any additional witness if:
(1) the disclosing party learns of the witness
before or during trial; and

(2) the witness should have been disclosed under

Rule 12.3(a)(4) if the disclosing party had
earlier known'of the witness.
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addition to and shall not supersede the authority of the court
to issue appropriate protective orders, or the authority of the
court to order that any pleading be filed under seal.

(c) Failure to Comply. If a party fails to comply with the (¢)  Failure to Comply. If a party fails to comply with
requirements of this rule, the court may exclude the this rule, the court may exclude the testimony of
testimony of any undisclosed witness offered in support of any undisclosed witness regarding the public-
or in opposition to the defense, or enter such other order as it authority defense. This rule does not limit the
deems just under the circumstances. This rule shall not limit defendant’s right to testify.
the right of the defendant to testify.

(d) Protective Procedures Unaffected. This rule shall be in | (d)  Protective Procedures Unaffected. This rule does

not limit the court’s authority to issue appropriate
protective orders or to order that any filings be

under seal. mw

(¢) Inadmissibility of Withdrawn Defense Based upon
Public Authority. Evidence of an intention as to which
notice was given under subdivision (a), later withdrawn, is
not, in any civil or criminal proceeding, admissible against
the person who gave notice of the intention. '

(¢) Inadmissibility of Withdrawn w
§ ity. Evidence of an intentier-
as to which notice was given under Rule 12.3(a),
later withdrawn, is not, in any civil or criminal
proceeding, admissible against the person who
gave notice of the intentien—

to be stylistic only, except as noted below.

COMMITTEE NOTE

/(CD'MIAAZ?_ 12.1(%))

The language of Rule 12.3 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

The Committee considered the issue of whether (as currently provided in Rule 12.3) a defendant could invoke the

defense of public authority on either an actual or believed exercise of public authority. The Committee ultimately
decided that any attempt to provide the defendant with a "right” to assert the defense was not a matter within the purview
of the Committee under the Rules Enabling Act. The Committee decided to retain the current language, which
recognizes, as a nonsubstantive matter, that if the defendant intends to raise the defense, notice must be given. Thus, the
Committee decided not to make any changes in the current rule regarding the availability of the defense.

Substantive changes have been made in Rule 12.3(a)(4) and 12.3(b). Asin Rule 12.1, the Committee decided to
include in the restyled rule the requirement that the parties provide the telephone numbers of any witnesses disclosed

under the rule.

<COI‘1FAZ.&— |2 I<F> and 2. Z.(&).)
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Rule 13. Trial Together of Indictments or Informations

Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or
informations or both to be tried together if the offenses, and
the defendants if there is more than one, could have been
joined in a single indictment or information. The procedure
shall be the same as if the prosecution were under such
single indictment or information.

The court may order that separate cases be tried
together as though brought in a single indictment or
information if all offenses and all defendants could have
been joined in a single indictment or information.

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 14, Relief from Prejudicial Joinder

Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is
prejudiced by a joinder of offenses or of defendants in an
indictment or information or by such joinder for trial
together, the court may order an election or separate trials of
counts, grant a severance of defendants or provide whatever
other relief justice requires. In ruling on a motion by a
defendant for severance the court may order the attorney for
the government to deliver to the court for inspection in
camera any statements or confessions made by the
defendarits Which the government intends to introduce in
evidence at the trial.

S The |

(2)

(b)

Relief. If the joinder of offenses or defendants in an
indictment, an information, or a consolidation for
trial appears to prejudice a defendant or the
government, the court may order separate trials of
counts, sever the defendants’ trials, or provide any
other relief that justice requires.

Defendant’s Statements. Before ruling on a
defendant’s motion to sever, the court may order the
attorney for the government to deliver to the court
for in camera inspection any)defendant’s statements
that the government intends to use as evidence.

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. ‘These changes are intended

to be stylistic only.

The reference to a defendant’s "confession" in the last sentence of the current rule has been deleted. The
Committee believed that the reference to the "defendant’s statements" in the amended rule would fairly embrace any

confessions or admissions by a defendant.
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(See 45 (6)(L)(8) sl

57 (&) (2).) —

Rule 15. Depositions Rule 15. Depositions \

(a) When Taken. Whenever due to exceptional (a) When Taken.

circumstances of the case it is in the interest of justice that

the testimony of a prospective witness of a party be taken (1) In General. A party may move that a

and preserved for use at trial, the court may upon motion of prospective witness be deposed in order to

such party and notice to the parties order that testimony of reserve testimony for trial. The court may

such witness be taken by deposition and that any designated 5 é_/irmueh motion due-to"€xceptional - 4“—%__{—"_‘ &

book, paper, document, record, recording, or other material circumstances in-the-eas€ and in the interest of

not privileged, be produced at the same time and place. If a justice. If the court orders the deposition to be
witness is detained pursuant to section 3144 of title 18, taken, it may also require the deponent to
United States Code, the court on written motion of the produce at the deposition any designated book,
witness and upon notice to the parties may direct that the paper, document, record, recording, data, or
witness’ deposition be taken. After the deposition has been /&Fe\ﬂmaterial Retprivileged—

subscribed the court may discharge the witness. e

by s (2) Detained Material Witness. A witness who is
— peyrs W detained under 18 U.S.C. § 3144 may request

to be deposed by filing a written motion and
giving notice to the parties. The court may
then order that the deposition be taken and
may discharge the witness after the witness has
signed under oath the deposition transcript.

(b) Notice of Taking. The party at whose instance a | (b) Notice.

deposition is to be taken shall give to every party reasonable

written notice of the time and place for taking the deposition. (1) 1In General. A party seeking to take a

The notice shall state the name and address of each person to deposition must give every other party

be examined. On motion of a party upon whom the notice is reasonable written notice of the deposition’s
served, the court for cause shown may extend or shorten the date and location. The notice must state the
time or change the place for taking the deposition. name and address of each deponent. If

requested by a receiving the notice, the
courqgor good causé@change the
deposition’s or location.

(2) To the Custodial Officer. A party seeking to
take the deposition must also notify the officer

who has custody of the defendant of the
scheduled date and location.

—
( WhaT does Thee Modhfog P
AT APt/ Nty o The LAasT cTep: "Ma s gnated
MDK; LAA f—lo\, docwMenT, (29-657261; Reeopding oR dATA o2 An
OTMR desqgnpted MATRAL TraTys NoT pelyitegec]. * q"
, ;té,,;,rﬁp/wes -fo Al e Tepms: '}m& At sg NATEL MATERIA
That 135 poT plev y aNChediny 4, Er&, APER., do
RecoRrd, ﬁ&uﬁd’mﬁ‘h&. “ 4 o ctent,
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The officer having custody of a defendant shall be notified
of the time and place set for the examination and shall,
unless the defendant waives in writing the right to be
present, produce the defendant at the examination and keep
the defendant in the presence of the witness during the
examination, unless, after being warned by the court that
disruptive conduct will cause the defendant’s removal from
the place of the taking of the deposition, the defendant
persists in conduct which is such as to justify exclusion from
that place. A defendant not in custody shall have the right to
be present at the examination upon request subject to such
terms as may be fixed by the court, but a failure, absent good
cause shown, to appear after notice and tender of expenses in

accordance with subdivision (c) of this rule shall constitute a '

waiver of that right and of any objection to the taking and
use of the deposition based upon that right. -

©

b/EMZ/ defendant that disruptive conduct will

Defendant’s Presence.

(1) Defendant in Custody. The officer who has
custody of the defendant must produce the
defendant at the deposition and keep the
defendant in the witness’s presence during the
examination, unless the defendant:

(A) waives in writing the right to be present;
or

(B) persists in disruptive conduct justifying
exclusion afterjthe court has-warmed-the{—

2%  resultin the defendant’s exclusion.

(2) Defendant Not in Custody. A defendant who
is not in custody has the right upon request to
be present at the deposition, subject to any
conditions imposed by the court. If the
government tenders the defendant’s expenses
as provided in Rule 15(d) but the defendant
still fails to appear, the defendant — absent
good cause — waives both the right to appear
and any objection to the taking and use of the
deposition based on that right.

(c) Payment of Expenses. Whenever a deposition is taken
at the instance of the government, or whenever a deposition
is taken at the instance of a defendant who is unable to bear
the expenses of the taking of the deposition, the court may
direct that the expense of travel and subsistence of the
defendant and the defendant’s attorney for attendance at the
examination and the cost of the transcript of the deposition
shall be paid by the government.

@

Expenses. If the deposition was requested by the
government)the court may — or if the defendant is
unable to bear the deposition expenses(the court \ 3
must — order the government to pay:

(63} ény reasonable travel and subsistence expenses
of the defendant and the defendant’s attorney
to attend the deposition, and

(@) the depesitienrtranseripf costs IA%E«
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Manner az,’b';lm‘_alg :

(d) How Taken. Subject to such additional conditions as
the court shall provide, a deposition shall be/aken and filed
in the manner provided in civil actions except as o erwise
provided in these rules, provided that (1) in no event shall a
deposition be taken of a party defendant without that
defendant’s consent, and (2) the scope and manner of
examination and cross-examination shall be such as would
be allowed in the trial itself. The government shall make
available to the defendant or the defendant’s counsel for
examination and use at the taking of the deposition any
statement of the witness being deposed which is in the
possession of the government and to which the defendant
would be entitled at the trial.

(e) I’Paken Unless these rules or a court order provides
otherwise, a deposition must beyfiled, i
taken in the same manner as a deposition in a civil
action, except that:
“TAKEN anc]
(1) A defendant may not be deposed without that
defendant’s consent.

(2) The scope and manner of the deposition
examination and cross-examination must be
the same as would be allowed during trial.
(3) The government must provide to the defendant
or the defendant’s attorney, for use at the
deposition, any statement of the deponent in
the government’s possession to which the -
defendant would be entitled at trial.

(e) Use. At the trial or upon any hearing, a part or all of a
deposition, so far as otherwise admissible under the rules of
evidence, may be used as substantive evidence if the witness
is unavailable, as unavailability is defined in Rule 804(a) of
the Federal Rules of Evidence, or the witness gives
testimony at the trial or hearing inconsistent with that
witness’ deposition. Any deposition may also be used by any
party for the purpose of contradicting or impeaching the
testimony of the deponent as a witness. If only a part of a
deposition is offered in evidence by a party, an adverse party
may require the offering of all of it which is relevant to the
part offered and any party may offer other parts.

() Useas Evidence. A party may use all or part of a
- deposition as provided by the Federal Rules of
Evidence.

Objections. A party objecting to deposition

(f) Objections to Deposition Testimony. Objections to (4]
deposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for the
grounds for the objection shall be stated at the time of the objection during the deposition. ]
taking of the deposition. , %/ A é‘,/'zw £ NT -

(g) Deposition by Agreement Not Precluded. Nothing in (h) Agreed:-Depositions\Permitted. The parties may
this rule shall preclude the taking of a deposition, orally or by agreement take and use a deposition with the
upon written questions, or the use of a deposition, by court’s consent.
agreement of the parties with the consent of the court.

COMMITTEE NOTE

The language of Rule 15 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

In Rule 15(a), the list of materials to be produced has been amended to include the expansive term "data” to reflect
the fact that in an increasingly technological culture, the information may exist in a format not already covered by the
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more conventional list, such as a book or document.

The last portion of current Rule 15(b), dealing with the defendant’s presence at a deposition, has been moved to
amended Rule 15(c).

Rule 15(d), which addresses the payment of expenses incurred by the defendant and the defendant’s attorney, has
been changed. Under the current rule, if the government requests the deposition, or if the defendant requests the
deposition and is unable to pay for it, the court may direct the government to pay for travel and subsistence expenses for
both the defendant and the defendant's attorney. In either case, the current rule requires the government to pay for the
transcript. Under the amended rule, if the government requested the deposition, the court must require the government
to pay reasonable subsistence and travel expenses and the cost of the deposition transcript. If the defendant is unable to
pay the deposition expenses, the court rmust order the government to pay reasonable subsistence and travel expenses and
the deposition transcript costs — regardless of who requested the deposition. Although the currentrule places no apparent
limits on the amount of funds that should be reimbursed, the Committee believed that insertion of the word "reasonable”
was consistent with current practice.

Rule 15(f) has been revised to more clearly reflect that the admissibility of any deposition taken under the rule is
governed not by the rule itself, but instead by the Federal Rules of Evidence.
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Rule 16. Discovery and Inspection

Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence.
(1) Information Subject to Disclosure.

(A) Statement of Defendant. Upon request of a
defendant the government must disclose to the
defendant and make available for inspection, copying,
or photographing: any relevant written or recorded
statements made by the defendant, or copies thereof,
within the possession, custody, or control of the
government, the existence of which is known, or by the
exercise of due diligence may become known, to the
attorney for the government; that portion of any
written record containing the substance of any relevant
oral statement made by the defendant whether before
or after arrest in response to interrogation by any
person then known to the defendanttobe a
government agent; and recorded testimony of the
defendant before a grand jury which relates to the
offense charged. The government must also disclose to
the defendant the substance of any other relevant oral
statement made by the defendant whether before or
after arrest in response to interrogation by any person
then known by the defendant to be a government agent
if the government intends to use that statement at trial.
Upon request of a defendant which is an organization
such as.a corporation, partnership, association, or labor
union, the government must disclose to the defendant
any of the foregoing statements made by a person who
the government contends (1) was, at the time of
making the statement, so situated as a director, officer,
employee or agent as to have been able legally to bind
the defendant in respect to the subject of the statement,
or (2) was, at the time of the offense, personally
involved in the alleged conduct constituting the offense
and so situated as a director, officer, employee, or
agent as to have been able legally to bind the defendant
in respect to that alleged conduct in which the person
was involved.

(a) Government’s Disclosure.
(1) Information Subject to Disclosure.

(A) Defendant’s Oral Statement. Upon
request, the government must disclose to
the defendant the substance of any
relevant oral statement made by the
defendant, before or after arrest, in
response to interrogation by a person the
defendant knew was a government agent
if the government intends to use the
statement at trial.

(B) Defendant’s Written or Recorded

Statement. Upon request, the

government must disclose to the

defendant, and make available for
inspection, copying, or photographing,
all of the following:

(i) any relevant written or recorded
statement by the defendant if:

(4:%]"7‘7” ¢ /@
weve

~ne Fo

S
Velq, (b) the attorney for the

j NsTead], government knows — or
through due diligence could

" know — that the statement
o — ) G

(ii) the portion of any written record
containing the substance of any
relevant oral statement made before
or after arrest if the defendant made
the statement in response to
interrogation by a person the
defendant knew was a government
agent; and

the statement is within the
government’s possession,
custody, or control; and

(iii) the defendant’s recorded testimony
before a grand jury relating to the
charged offense.
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(C) Organizational Defendant. Upon
quest, if the defendant is an
organization, the government must
disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if
the government contends that the person
making the statement:

(i) was legally able to bind the
defendant regarding the subject of
the statement because of that
person’s position as the defendant’s
director, officer, employee, or
agent; or

(ii) was personally involved in the

alleged conduct constituting the

offense and was legally able to bind
the defendant regarding that
conduct because of that person’s
position as the defendant’s director,
officer, employee, or agent.

(B) Defendant’s Prior Record. Upon request of the
defendant, the government shall furnish to the
defendant such copy of the defendant’s prior criminal
record, if any, as is within the possession, custody, or
control of the government, the existence of which is
known, or by the exercise of due diligence may
become known, to the attorney for the government.

(D) Defendant’s Prior Record, Upon

quest, the government must furnish the
defendant with a copy of the defendant’s
prior criminal record that is within the
government’s possession, custody, or
control if the attorney for the
government knows — or through due
diligence could know — that the record
exists.

(C) Documents and Tangible Objects. Upon request
of the defendant the government shall permit the
defendant to inspect and copy or photograph books,
papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof,
which are within the possession, custody or control of
the government, and which are material to the
preparation of the defendant’s defense or are intended
for use by the government as evidence in chief at the
trial, or were obtained from or belong to the defendant.

(E) Documents and Objects. Upon the

’s request, the government
must pegxit the defendant to inspect and
copy, og‘pﬁotograph EOEE, papers, <
documents, data, photographs, tangible
objects, buildings or places, or copies or
portions of any of these items, if the item
is within the government’s possession,
custody, or control, and:

(i) the item is material to the

" _——preparation-of the defense;
/6 Z.EiﬁA.a/ N

(ii) the government intends to use the
item in its case-in-chief at trial; or

(iii) the item was obtained from or
belongs to the defendant.
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(D) Reports of Examinations and Tests. Upon
request of a defendant the government shall permit the
defendant to inspect and copy or photograph any
results or reports of physical or mental examinations,
and of scientific tests or experiments, or copies thereof,
which are within the possession, custody, or control of
the government, the existence of which is known, or by
the exercise of due diligence may become known, to
the attorney for the government, and which are
material to the preparation of the defense or are
intended for use by the government as evidence in
chief at the trial.

(F)  Reports of Examinations and Tests.
Upon request, the government must
permit a defendant to inspect and copy,
or photograph the results or reports of
any physical or mental examination and
of any scientific test or experiment if:

(i) the item is within the government’s
possession, custody, or control;

(ii) the attorney for the government
knows — or through due diligence
could know — that the item exists;
and

(iii) the item is material to the

— preparation-of the defense or the
PREfag, % government intends to use the item

in its case-in-chief at trial.

(E) Expert Witnesses. At the defendant’s request, the
government shall disclose to the defendant a written
summary of testimony that the government intends to
use under Rules 702, 703, or 705 of the Federal Rules
of Evidence during its case in chief at trial. If the
government requests discovery under subdivision
(bX1)C)X(ii) of this rule and the defendant complies,
the government shall, at the defendant’s request,
disclose to the defendant a written summary of
testimony the government intends to use under Rules
702, 703, or 705 as evidence at trial on the issue of the
defendant’s mental condition. The summary provided
under this subdivision shall describe the witnesses’
opinions, the bases and the reasons for those opinions,
and the witnesses’ qualifications.

(G) Expert Testimony. Upon request, the i
government must give mm
written summary of any testimony the
government intends to use in its case-in-
chief at trial under Federal Rules of
Evidence 702, 703, or 705. The
summary must describe the witness’s
opinions, the bases and reasons for those
opinions, and the witness’s
qualifications,

(2) Information Not Subject to Disclosure. Except as
provided in paragraphs (A), (B), (D), and (E) of subdivision
(a)(1), this rule does not authorize the discovery or
inspection of reports, memoranda, or other internal
government documents made by the attorney for the
government or any other government agent investigating or
prosecuting the case. Nor does the rule authorize the
discovery or inspection of statements made by government
witnesses or prospective government witnesses except as
provided in 18 U.S.C. § 3500.

(2) Information Not Subject to Disclosure.
Except as Rule 16(a)(1) provides otherwise,
this rule does not authorize the discovery or
inspection of reports, memoranda, or other
internal government documents made by the
attorney for the government or other
government agent in connection with the

nvestigation or presecution<f the case. Nor
/Zioes this rule authorize the discovery or
inspection of statements made by prospective

U.S.C. § 3500.

>//v V&S‘Qpﬂ ,héi government witnesses except as provided in 18
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(3) Grand Jury Transcripts. Except as provided in Rules

6, 12(i) and 26.2, and subdivision (a)(1)(A) of this rule, these

rules do not relate to discovery or inspection of recorded
proceedings of a grand jury.

(3) Grand Jury Transcripts. This rule does not
apply to the discovery or inspection of a grand
Jury’s recorded proceedings, except as
provided in Rules 6, 12(h), 16(a)(1), and 26.2.

[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(b) The Defendant’s Disclosure of Evidence.
(1) Information Subject to Disclosure.
(A) Documents and Tangible Objects. If the defendant

requests disclosure under subdivision (a)(1}C) or (D) of this

rule, upon compliance with such request by the government,

the defendant, on request of the government, shall permit the

government to inspect and copy or photograph books,
papers, documents, photographs, tangible objects, or copies
or portions thereof, which are within the possession,

custody, or control of the defendant and which the defendant

intends to introduce as evidence in chief at the trial.

(b) Defendant’s Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Objects. If the defendant

requests disclosure under Rule
16(ay(1XE € government

( Beea K4~  complies, then the defendant must
—The_ permit the government, upon request, to
AnK inspect and copy, of photograph[books, ~
7o 'j_’é_ ’

papers, documents,’c)ata, photographs,
objects, buildings or places, or

—

— <t<oof<s As /cj

ﬂrd;f{

/‘mm. L étu.e.

Alaces, R

'l“ﬁwéc_bﬁe, o%u

' copies or portions of any of these items,
~ /a/t,,‘f‘ ifs
/A%qj oOR,

(i) the item is within the defendant’s

27 N? @, possession, custody, or control; and
2 (ii) the defendant intends to use the
- item in the defendant’s case-in-

chief at trial.

(B) Reports of Examinations and Tests. If the defendant

requests disclosure under subdivision (a)(1)(C) or (D) of this

rule, upon compliance with such request by the government,

the defendant, on request of the government, shall permit the
government to inspect and copy or photograph any results or

reports of physical or mental examinations and of scientific
tests or experiments made in connection with the particular
case, or copies thereof, within the possession or control of
the defendant, which the defendant intends to introduce as
evidence in chief at the trial or which were prepared by a
witness whom the defendant intends to call at the trial when
the results or reports relate to that witness’ testimony.

(B) Reports of Examinations and Tests. If
the defendant requests disclosure under
Rule 16(a)(1)(F), then upon compliance
and the government’s request, the
defendant must permit the government
to inspect and copy, of. photograpt(the 3
results or reports of any physical or
mental examination and of any scientific
test or experiment if:

(i) the item is within the defendant’s
possession, custody, or control; and

(ii) the defendant intends to use the
item in the defendant’s case-in-
chief at trial, or intends to call the
witness who prepared the report
and the report relates to the
witness’s testimony.
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(C) Expert Witnesses. Under the following circumstances,
the defendant shall, at the government’s request, disclose to
the government a written summary of testimony that the
defendant intends to use under Rules 702, 703, or 705 of the
Federal Rules of Evidence as evidence at trial: (i) if the
defendant requests disclosure under subdivision (@)(1)E) of
this rule and the government complies, or (ii) if the
defendant has given notice under Rule 12.2(b) of an intent to
present expert testimony on the defendant’s mental
condition. This summary shall describe the witnesses’
opinions, the bases and reasons for those opinions, and the
witnesses’ qualifications.

©

Expert Testimony. If the defendant
requests disclosure under Rule
16(a)(1)X(G), then upon compliance and
the government’s request, the defendant
must give the government a written
summary of any testimony the defendant
intends to use as evidence at tria under
Federal Rules of Evidence 702, 703, or
705. The summary must describe the
witness’s opinions, the bases and reasons
for these opinions, and the witness’s
qualifications.

(2) Information Not Subject To Disclosure. Except as to
scientific or medical reports, this subdivision does not
authorize the discovery or inspection of reports, memoranda,
or other internal defense documents made by the defendant,
or the defendant’s attorneys or agents in connection with the
investigation or defense of the case, or of statements made
by the defendant, or by government or defense witnesses, or
by prospective government or defense witnesses, to the
defendant, the defendant’s agents or attorneys.

(2) Information Not Subject to Disclosure.
Except for scientific or medical reports, Rule
16(b)(1) does not authorize discovery or
inspection of:

(A)

(B)

reports, memoranda, or other documents
made by the defendant, or the
defendant’s attorney or agent, during the
case’s investigation or defense; or

a statement made to the defendant, or the
defendant’s attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness;
or

(iii) a prospective government or
defense witness.

[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during trial,
a party discovers additional evidence or material previously
requested or ordered, which is subject to discovery or
inspection under this rule, such party shall promptly notify
the other party or that other party’s attorney or the court of
the existence of the additional evidence or material.

() Continuing Duty to Disclose. A party who
discovers additional evidence or material before or
during trial must promptly disclose its existence to
the other party or the court, if:

&Y

the evidence or material is subject to discovery

or inspection under this rule; and

@

the other party previously requested, or the

court ordered, its production.
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(d) Regulation of Discovery.

(1) Protective and Modifying Orders. Upon a
sufficient showing the court may at any time order that
the discovery or inspection be denied, restricted, or
deferred, or make such other order as is appropriate,
Upon motion by a party, the court may permit the party
to make such showing, in whole or in part, in the form
of a written statement to be inspected by the judge
alone. If the court enters an order granting relief
following such an ex parte showing, the entire text of

(d) Regulating Discovery.

(1) Protective and Modifying Orders. At any time
the court may for good cause}deny, restrict, or
defer discove;ry or inspection, or grant other
appropriate relief. The court may permit a
party to show good cause by a written
statement that the court will inspect ex parte. If
relief is granted, the court must preserve the
entire text of the party’s statement under seal.

the party’s statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(2) Failure To Comply With a Request. If at any
time during the course of proceedings it is brought to
the attention of the court that a party has failed to
comply with this rule, the court may order such party
to permit the discovery or inspection, grant a
continuance, or prohibit the party from introducing
evidence not disclosed, or it may enter such other order
as it deems just under the circumstances. The court

(2) Failure to Comply. If a party fails to comply
with , the court may:

(A) order that party to permit the discovery
or inspection; specify its time, place, and
manner; and prescribe other just terms
and conditions;

T/
Sl s

may specify the time, place and manner of making the (B) grant a continuance;
discovery and inspection and may prescribe such te :
and conditions as are just. (C) prohibit that party from introducing the

undisclosed evidence; or

( We Aee nod™
ConsesTent pbod ]

enter any other order that is just under
the circumstances.

) ®)

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1.

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)}(A), (B),
(E) have been relettered.

and (C). Current Rule 16(a)(1)XB), (C), (D), and

Amended Rule 16(b)(1)(B) includes a change that may be substantive in nature. Rule 16(a)(1)(E) and 16(a)(1X(F)
require production of specified information if the government intends to "use" the information "in its case-in-chief at
trial." The Committee believed that the language in revised Rule 16(b)(1)(B), which deals with a defendant's disclosure
of information to the government, should track the similar language in revised Rule 16(a)(1). In Rule 16(b)( 1)(B)(ii),
the Committee changed the current provision which reads: "the defendant intends to introduce as evidence" to the
"defendant intends to use the item . . ." The Committee recognized that this might constitute a substantive change in the
rule but believed that it was a necessary conforming change with the provisions in Rule16(a)(1)(E) and (F), noted supra,
regarding use of evidence by the government.
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In amended Rule 16(d)(1), the last phrase in the current subdivision —
court’s discovery order — has been deleted. In the Committee’s view, no sub
The language is unnecessary because the court, regardless of whether there is

which refers to a possible appeal of the
stantive change results from that deletion.
an appeal, will have maintained the record.

Finally, current Rule 16(e), which addresses the topic of notice of alibi witnesses, has been deleted as being
unnecessarily duplicative of Rule 12.1.
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Rule 17. Subpoena

Ruie 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A
subpoena shall be issued by the clerk under the seal of the
court, It shall state the name of the court and the title, if any,
of the proceeding, and shall command each person to whom
it is directed to attend and give testimony at the time and
place specified therein. The clerk shall issue a subpoena,
signed and sealed but otherwise in blank to a party
requesting it, who shall fill in the blanks before it is served.
A subpoena shall be issued by a United States magistrate
judge in a proceeding before that magistrate judge, but it
need not be under the seal of the court.

(a) Content. A subpoena must state the court’s name
and the title of the proceeding, include the seal of
the court, and command the witness to attend and
testify at the time and place the subpoena specifies.
The clerk must issue a blank subpoena — signed and
sealed — to the party requesting iténd that party
must fill in the blanks before the subpoenais )
served.

(b) Defendants Unable to Pay. The court shall order at any
time that a subpoena be issued for service on a named
witness upon an ex parte application of a defendant upona
satisfactory showing that the defendant is financially unable
to pay the fees of the witness and that the presence of the
witness is necessary to an adequate defense. If the court
orders the subpoena to be issued, the costs incurred by the
process and the fees of the witness so subpoenaed shall be
paid in the same manner in which similar costs and fees are
paid in case of a witness subpoenaed in behalf of the
government.

(b) Defendant Unable to Pay. Upon a defendant’s ex
parte application, the court must order that a
subpoena be issued for a named witness if the
defendant shows an inability to pay the witness’s
fees and the necessity of the witness’s presence for
an adequate defense. If the court orders a subpoena
to be issued, the process costs and witness fees will
be paid in the same manner as those paid for
witnesses the government subpoenas.

(c) For Production of Documentary Evidence and of
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers, documents
or other objects designated therein. The court on motion
made promptly may quash or modify the subpoena if
compliance would be unreasonable or oppressive. The court
may direct that books, papers, documents or objects
designated in the subpoena be produced before the court at a
time prior to the trial or prior to the time when they are to be
offered in evidence and may upon their production permit
the books, papers, documents or objects or portions thereof
to be inspected by the parties and their attorneys.

() Producing Documents and Objects.

" TN G-eNeRAL

(1) | A subpoena may order the witness to produce
any books, papers, documents, data, or other
objects the subpoena designates. The court
may direct the witness to produce the
designated items in court before trial or before
they are to be offered in evidence. When the
items arrive, the court may permit the parties
and their attorneys to inspect all or part of
them. )

QuAShing R /’lw'dofﬂ NG r/

(2) A On motion made promptly, the court may
quash or modify the subpoena if complian
would be unreasonable or oppressive.

A

(
5‘:’?@

(l/u& /u,SM_A/(,(_J/'&/A'VL /\a_xw//rra/; AT The

Gy, (2, 3) /OLVE-/.)
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(d) Service. A subpoena may be served by the marshal, by a
deputy marshal or by any other person who is not a party and
who is not less than 18 years of age. Service of a subpoena
shall be made by delivering a copy thereof to the person
named and by tendering to that person the fee for 1 day’s
attendance and the mileage allowed by law. Fees and
mileage need not be tendered to the witness upon service of
a subpoena issued in behalf of the United States or an officer
or agency thereof,

(d) Service. A marshal,J(jeputy marshal, or any
nonparty who is at least 18 years OIM
subpoena. The server must deliver a copy of the
subpoena to the witness and must tender to the
witness one day’s witness-attendance fee and the
legal mileage allowance. The server need not tender
the attendance fee or mileage allowance when the
United States, a federal officer, or a federal agency
has requested the subpoena.

(e) Place of Service.
(1) In United States. A subpoena requiring the
attendance of a witness at a hearing or trial may be
served at any place within the United States.

(2) Abroad. A subpoena directed to a witness in a
foreign country shall issue under the circumstances and
in the manner and be served as provided in Title 28,
U.S.C., § 1783.

(e) Place of Service.

(1) In the United States. A subpoena requiring a
witness to attend a hearing or trial may be
served at any place within the United States.

(2) Ina Foreign Country. If the witness is in a
foreign country, 28 U.S.C. § 1783 governs the
subpoena’s service.

e ; :
AAKING A jonl )
< '
(D) For Taking Depositions; Place of Examination. ¢3) (Depes*aon-Su-bpoe:n: : ( So ,.:’f/,u ARA D ||
(1) Issuance. An order to take a deposition authorizes wiin /7 (e;‘))

the issuance by the clerk of the court for the district in
which the deposition is to be taken of subpoenas for
the persons named or described therein.

(2) Place. The witness whose deposition is to be taken
may be required by subpoena to attend at any place
designated by the trial court, taking into account the
convenience of the witness and the parties.

(1) Issuance. A court order to take a deposition
authorizes the clerk in the district where the
deposition is to be taken to issue a subpoena
for any witness named or described in the
order.

(2) Place. After considering the convenience of

the witness and the parties, the court may

order — and the subpoena may require — the
witness to appear anywhere the court
designates.

() Contempt. Failure by any person without adequate
excuse to obey a subpoena served upon that person may be
deemed a contempt of the court from which the subpoena
issued or of the court for the district in which it issued if it
was issued by a United States magistrate judge.

(2) Contempt. The court may hold in contempt a
witness who, without adequate excuse, disobeys a
subpoena issued by a federal court in that district.

A

(h) Information Not Subject to Subpoena. Statements
made by witnesses or prospective witnesses may not be
subpoenaed from the government or the defendant under this
rule, but shall be subject to production only in accordance
with the provisions of Rule 26.2.

(b) Information Not Subject to a Subpoena. No party
may subpoena a statement of a witness or of a

prospective witness under this rule. Rule 26.2

governs the-production-of the statememz. I

4)\2-0"6{&‘.&4\/9/
{ ~
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COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and term inology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

A potential substantive change has been made in Rule 1 7(c)(1); the word "data" has been added to the list of matters
that may be subpoenaed. The Committee believed that inserting that term will reflect the fact that in an increasingly
technological culture, the information may exist in a format not already covered by the more conventional list, such as
a book or document.
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Rule 17.1. Pretrial Conference Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or information On its own, or on a party’s motion, the court may
the court upon motion of any party or upon its own motion hold one or more pretrial conferences to promote a fair
may order one or more conferences to consider such matters | and expeditious trial. When a conference ends, the court

as will promote a fair and expeditious trial. At the must prepare and file a memorandum of any matters
conclusion of a conference the court shall prepare and filea | agreed to during the conference. The government may not
memorandum of the matters agreed upon. No admissions use any statement made during the conference by the
made by the defendant or the defendant’s attorney at the defendant or the defendant’s attorney unless it is in

conference shall be used against the defendant unless the Kﬂf writing andsigned by the defendant and the defendant’s
admissions are reduced to writing and signed by the attorney.

defendant and the defendant’s attorney. This rule shall not be
invoked in the case of a defendant who is not represented by
counsel.

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

Current Rule 17.1 prohibits the court from holding a pretrial conference where the defendant is not represented by
counsel. It is unclear whether this would bar such a conference when the defendant invokes the constitutional right to
self-representation. See Faretta v. California, 422 U.S. 806 (1975). The amended version makes clear that a pretrial
conference may be held in these circumstances. Moreover, the Committee believed that pretrial conferences might be
particularly. useful in those cases where the defendant is proceeding pro se.
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V. VENUE

TITLE V. VENUE

Rule 18. Place of Prosecution and Trial

Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these rules,
the prosecution shall be had in a district in which the offense
was committed. The court shall fix the place of trial within
the district with due regard to the convenience of the
defendant and the witnesses and the prompt administratio
of justice.

Unless a statute or these rules permit otherwise, the
government must prosecute an offense in a district-in
ieh the offense was committed. The court must set the
Place of trial within the district with due regard for the
convenience of the defendant and the witnesses, and the
prompt administration of justice.

WALRE.  COMMITTEE NOTE
(sec 6 ((B)(E) 4 ofepns)

The language of Rule 18 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

Rule 19. Rescinded. [ Ress o ye o| ]

Rule 19. [Rescinded.] Peze pvec|
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Rule 20. Transfer From the District for Plea and
Sentence

Rule 20. Transfer for Plea and Sentence

(2) Indictment or Information Pending. A defendant
arrested, held, or present in a district other than that in which
an indictment or information is pending against that
defendant may state in writing a wish to plead guilty or nole
contendere, to waive trial in the district in which the
indictment or information is pending, and to consent to
disposition of the case in the district in which that defendant
was arrested, held, or present, subject to the approval of the
United States attorney for each district. Upon receipt of the
defendant’s statement and of the written approval of the
United States attorneys, the clerk of the court in which the
indictment or information is pending shall transmit the
papers in the proceeding or certified copies thereof to the
clerk of the court for the district in which the defendant is
arrested, held, or present, and the prosecution shall continue
in that district.

(@

(b)

Consent to Transfer. A prosecution may be
transferred from the district where the indictment or
information is pending, or from which a warrant on
a complaint has been issued, to the district where
the defendant is arrested, held, or present, if’

(1) the defendant states in writing a wish to plead
guilty or nolo contendere and to waive trial in
the district where the indictment, information,
or complaint is pending, consents in writing to
the court’s disposing of the case in the
transferee district, and files the statement in
the transferee district; and

(2) the United States attorneys in both districts

approve the transfer in writing.

Clerk’s Duties. After receiving the defendant’s
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to
the clerk in the transferee district.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district
in which a complaint is pending against that defendant may
state in writing a wish to plead guilty or nolo contendere, to
waive venue and trial in the district in which the warrant was
issued, and to consent to disposition of the case in the
district in which that defendant was arrested, held, or
present, subject to the approval of the United States attorney
for each district. Upon filing the written waiver of venue in
the district in which the defendant is present, the prosecution
may proceed as if venue were in such district.

(c) Effect of Not Guilty Plea. If after the proceeding has
been transferred pursuant to subdivision (a) or (b) of this
rule the defendant pleads not guilty, the clerk shall return the
papers to the court in which the prosecution was
commenced, and the proceeding shall be restored to the
docket of that court. The defendant’s statement that the
defendant wishes to plead guilty or nolo contendere shall not
be used against that defendant.

©

Effect of a Not Guilty Plea. If the defendant
pleads not guilty after the case has been transferred
the clerk must return the papers to
ourt where the prosecution began, and that
ourt must restore the proceeding to its docket. The
defendant’s statement that the defendant wished to
plead guilty or nolo contendere is not, in any civil
or criminal proceeding, admissible against the
defendant.
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. § 5031)
who is arrested, held, or present in a district other than that
in which the juvenile is alleged to have committed an act in
violation of a law of the United States not punishable by
death or life imprisonment may, after having been advised
by counsel and with the approval of the court and the United
States attorney for each district, consent to be proceeded
against as a juvenile delinquent in the district in which the
Jjuvenile is arrested, held, or present. The consent shall be
given in writing before the court but only after the court has
apprised the juvenile of the juvenile’s rights, including the
right to be returned to the district in which the juvenile is
alleged to have committed the act, and of the consequences
of such consent.

( C"MAAB.&.
Zo (s).)

(d) Juveniles.

(1) Consent to Transfer. A juvenile, as defined in
18 U.S.C. § 5031, may be proceeded against as
a juvenile delinquent in the district where the
Jjuvenile is arrested, held, or present, if:

(A) the alleged offense that occurred in the
other district is not punishable by death
or life imprisonment;

(B) an attorney has advised the Jjuvenile;

(C) the court has informed the Jjuvenile of
the juvenile’s rights — including the
right to be returned to the district where
the offense allegedly occurred — and the
consequences of waiving those rights;

(D) the juvenile, after receiving the court’s
information about rights, consents in
writing to be proceeded against in the
transferee district, and files the consent
in the transferee district;

(E) the United States attorneys for both
districts approve the transfer in writing;
and

(F) the transferee court approves the
transfer. ™

(2) Clerk’s Duties. After receiving the juvenile’s
written consent and the required approvals, the
“ clerk where the indictmen informatio:}[m
complaint is pending or where the allege
offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.

COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.
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New Rule 20(d)(2) applies to juvenile cases and has been added to parallel a similar provision in new Rule
20(b). The new provision provides that after the court has determined that the provisions in Rule 20(d)(1) have been

completed and the transfer is approved, the file (or certified copy) must be transmitted from the original court to the
transferee court.

Page -88-




Rule 21. Transfer From the District for Trial

Rule 21, Transfer for Trial

{ Aé,A/NéT

(a) For Prejudice in the District. The court upon motion of
the defendant shall transfer the proceeding as to that
defendant to another district whether or not such district is
specified in the defendant’s motion if the court is satisfied
that there exists in the district where the prosecution is
pending so great a prejudice against the defendant that the
defendant cannot obtain a fair and impartial trial at any place
fixed by law for holding court in that district.

(a) For Prejudice. Upon the defendani’s motion, the

court must transfer the proceeding that
defendant to another district if the court is satisfied
that so great a prejudice against the defendant exists
in the transferring district that the defendant cannot
obtain a fair and impartial trial there.

(b) Transfer in Other Cases. For the convenience of

parties and witnesses, and in the interest of justice, the court
upon motion of the defendant may transfer the proceeding as
to that defendant or any one or more of the counts thereof to
another district. A éA/'Ns*r -]

(b) For Convenience. Upon the defendant’s motion,

the court may transfer the proceeding, or one or
more counts, that defendant to another district
for the convenience of the parties and witnesses and

in the interest of justice. - C_/g%/)l A,,,j, £ 4/

(c) Proceedings on Transfer. When a transfer is ordered
the clerk shall transmit to the clerk of the court to which the
proceeding is transferred all papers in the proceeding or
duplicates thereof and any bail taken, and the prosecution,
shall continue in that district. /

Ve
©) W When the court orders a

e

transfer, the clerk must send to the transferee

3 district the fileJor a certified copy ef4r;and any bail

taken. The prosecution will then continue in the
transferee district.

(Compnre 20(8) $(dX2)|

(d) Time to File a Motion to Transfer. A motion to

transfer may be made at or before arraignment or at
any other time the court or these rules prescribe.

COMMITTEE NOTE

The language of Rule 21 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

Amended Rule 21(d) consists of what was formerly Rule 22. The Committee believed that the substance of Rule
22, which addressed the issue of the timing of motions to transfer, was more appropriate for inclusion in Rule 21.
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Rule 22. Time of Motion to Transfer ( Rule 22. W

A motion to transfer under these rules may be made at or \

before arraignment or at such other time as the court or these \,QQ_%,&»/ el
rules may prescribe.

COMMITTEE NOTE

Rule 22 has been abrogated. The substance of the rule is now located in Rule 21(d).
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VI. TRIAL TITLE VI. TRIAL

Rale 23. Trial by Jury or by the Court Rule 23. Jury or Nonjury Trial

() Trial by Jury. Cases required to be tried by jury shall (a) Jury Trial. If the defendant is entitled to a jury
be so tried unless the defendant waives a jury trial in writing trial, the trial must be by jury unless:
with the approval of the court and the consent of the
government. (1) the defendant waives a jury trial in writing;

(2) the government consents; and
(3) the court approves.

(b) Jury of Less Than Twelve. Juries shall be of 12 but at (b) Jury Size.
any time before verdict the parties may stipulate in writing
with the approval of the court that the jury shall consist of (1) In General. A jury consists of 12 persons
any number less than 12 or that a valid verdict may be unless this rule provides otherwise.
returned by a jury of less than 12 should the court find it
necessary to excuse one or more jurors for any just cause (2) Stipulation for a Smaller Jury. At any time
after trial commences. Even absent such stipulation, if the before the verdict, the parties may, with the
court finds it necessary to excuse a juror for just cause after court’s approval, stipulate in writing that:
the jury has retired to consider its verdict, in the discretion of
the court a valid verdict may be returned by the remaining (A) the jury may consist of fewer than 12
11 jurors. persons; or

(B) ajury of fewer than 12 persons may
return a verdict if the court finds it
necessary to excuse a juror for good
cause after the trial begins.

(3) Court Order for a Jury of 11. After the jury
has retire_c! to deliberate, the court may
permit a jury of 11 persons to return a
verdict, even without a stipulation by the
parties, if the court finds good cause to
excuse a juror.

(¢} Trial Without a Jury. In a case tried without a jury the (c) Nonjury Trial. In a case tried without a jury, the
court shall make a general finding and shall in addition, on court must find the defendant guilty or not guilty.
request made before the general finding, find the facts If a party requests before the finding of guilty or
specially. Such findings may be oral. If an opinion or not guilty, the court must state its specific
memorandum of decision is filed, it will be sufficient if the findings of fact in open court or in a written
findings of fact appear therein. decision or opinion.

COMMITTEE NOTE

The language of Rule 23 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

In current Rule 23(b), the term "just cause™ has been replaced with the more familiar term "good cause," that

appears in other rules. No change in substance is intended.
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Rule 24. Trial Jurors

Rule 24. Trial Jurors

(a) Examination. The court may permit the defendant or
the defendant’s attorney and the attorney for the government
to conduct the examination of prospective jurors or may
itself conduct the examination. In the latter event the court
shall permit the defendant or the defendant’s attorney and
the attorney for the government to supplement the
examination by such further inquiry as it deems proper or
shall itself submit to the prospective jurors such additional
questions by the parties or their attorneys as it deems proper.

(a) Examination.

o))

@

In General. The court may examine
prospective jurors or may permit the attorneys
for the parties to do so.

Court Examination. If the court examines the
jurors, it must permit the attorneys for the
parties to:

(A) ask further questions that the court
considers proper; or

(B) submit further questions that the court
may ask if it considers them proper.

(b) Peremptory Challenges. If the offense charged is
punishable by death, each side is entitled to 20 peremptory
challenges. If the offense charged is punishable by
imprisonment for more than one year, the government is
entitled to 6 peremptory challenges and the defendant or
defendants jointly to 10 peremptory challenges. If the
offense charged is punishable by imprisonment for not more
than one year or by fine or both, each side is entitled to 3
peremptory challenges. If there is more than one defendant,
the court may allow the defendants additional peremptory
challenges and permit them to be exercised separately or
jointly.

(b) Peremptory Challenges. Each side is entitled to
the number of peremptory challenges to prospective

jurors specified below. The court may allow
additional peremptory challenges to multiple
defendants, and may allow the defendants to
exercise those challenges separately or jointly.

(1) Capital Case. Each side has 20 peremptory
challenges when the government seeks the
death penalty.

(2) Other Felony Case. The government has 6
peremptory challenges and the defendant or
defendants jointly have 10 peremptory
challenges when the defendant is charged with
a crime punishable by imprisonment of more
than one year.

(3) Misdemeanor Case. Each side has 3
peremptory challenges when the defendant is
charged with a crime punishable by fine,
imprisonment of one year or less, or both.
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(c) Alternate Jurors.

(1) In General. The court may empanel no more than
6 jurors, in addition to the regular jury, to sit as alternate
jurors. An alternate juror, in the order called, shall replace a
Juror who becomes or is found to be unable or disqualified to
perform juror duties. Alternate jurors shall (i) be drawn in
the same manner, (ii) have the same qualifications, (iii) be
subject to the same examination and challenges, and (iv)
take the same oath as regular jurors. An alternate juror has
the same functions, powers, facilities and privileges as a/
regular juror.

~

~

/
CAnNsT

(c) Alternate Jurors, \)

(1) In General. The court may impanel up to-g-x
alternate jurors to replace any jurors who are
unable-to perform or who are disqualified from

</

performing their duties.

(2) Procedure.

(A) Alternate jurors must have the same

qualifications and be selected and sworn
in the same manner as any other juror.

. , (B) Alternate jurors replace jurors in the
( N & wse "CANNST " v same sequence in which the alternates
2/ (a)y 157 (&) (1) é (h) 5 were selected. An alternate juror who
31(bY(2)e( 3)} Ane replaces a juror has the same authority as
d2.1¢( @(3) (5) d( A'XJ-) ¢ 3)6_)) the other jurors.
P /'2 i_fﬁl ;V / /v\ﬁ‘

(2) Peremptory Challenges. In addition to challenges
otherwise provided by law, each side is entitled to 1
additional peremptory challenge if 1 or 2 alternate Jjurors are
empaneled, 2 additional peremptory challenges if 3 or 4
alternate jurors are empaneled, and 3 additional peremptory
challenges if 5 or 6 alternate jurors are empaneled. The
additional peremptory challenges may be used to remove an
alternate juror only, and the other peremptory challenges
allowed by these rules may not be used to remove an
alternate juror.

(3) Retention of Alternate Jurors. When the jury
retires to consider the verdict, the court in its discretion may
retain the alternate jurors during deliberations. If the court
decides to retain the alternate jurors, it shall ensure that they
do not discuss the case with any other person unless and
until they replace a juror during deliberations. If an alternate
replaces a regular juror after deliberations have begun, the
court shall instruct the jury to begin its deliberations anew.

—/

3)

: Alternate Jurors. The court may

retain alternate jurors after the jury retires to
deliberate. The court must ensure that a
retained alternate does not discuss the case
with anyone until that alternate replaces a juror
or is discharged. If an alternate replaces a
juror after deliberations have begun, the court
must instruct the jury to begin its deliberations

anew,

(4) Peremptory Challenges. Each side is entitled
to the number of additional peremptory

(A)

“hese Additienl ®)

C‘,M///zngzm/

©

challenges to prospective alternate jurors
specified belo 1
remove alternate jurors.

may be used only to

One or Two Alternates. One additional
peremptory challenge is permitted when
one or two alternates are impaneled.

Three or Four Alternates. Two
additional peremptory challenges are
permitted when three or four alternates
are impaneled.

Five or Six Alternates. Three additional
peremptory challenges are permitted
when five or six alternates are
impaneled.
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COMMITTEE NOTE

The language of Rule 24 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

In restyling Rule 24(a), the Committee deleted the language that authorized the defendant to conduct voir dire of
prospective jurors. The Committee believed that the current language was potentially ambiguous and could lead one
incorrectly to conclude that a defendant, represented by counsel, could personally conduct voir dire or additional voir
dire. The Committee believed that the intent of the current provision was to permit a defendant to participate personally
in voir dire only if the defendant was acting pro se. Amended Rule 24(a) refers only to attorneys for the parties, i.e., the
defense counsel and the attorney for the government, with the understanding that if the defendant is not represented by
counsel, the court may still, in its discretion, permit the defendant to participate in voir dire. In summary, the Committee
intends no change in practice.

Finally, the rule authorizes the court in multi-defendant cases to grant additional peremptory challenges to the
defendants. If the court does so, the prosecution may request additional challenges in a multi-defendant case, not to
exceed the total number available to the defendants jointly. The court, however, is not required to equalize the number
of challenges where additional challenges are granted to the defendant.
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Rule 25. Judge; Disability

Rule 25. Judge’s Disability

(a) During Trial. If by reason of death, sickness or other
disability the judge before whom a jury trial has commenced
is unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying familiarity
with the record of the trial, may proceed with and finish the
trial.

(@) During Trial. Any judge regularly sitting in or
assigned to the court may complete a jury tria} if:

(1) the judge before whom the trial began cannot
proceed because of death, sickness, or other
disability; and

(2) the judge completing the trial certifies
familiarity with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of
absence, death, sickness or other disability the judge before
whom the defendant has been tried is unable to perform the
duties to be performed by the court after a verdict or finding
of guilt, any other judge regularly sitting in or assigned to
the court may perform those duties; but if that judge is
satisfied that a judge who did not preside at the trial cannot
perform those duties or that it is appropriate for any other
reason, that judge may grant a new trial.

( See /7@))

(b) After a Verdict or Finding of Guilty.

I GeneRal+~

(1) | After a verdict or finding of guilty, any judge
regularly sitting in or assigned to a court may

/" complete the court’s duties if the judge who

presided at trial cannot perform those duties
because of absence, death, sickness, or other
disability.
oranting A New T a0 —

(2) AThe successor judge may grant a new trial if
satisfied that:

(A) ajudge other than the one who presided
at the trial cannot perform the post-trial
duties; or

(B) anew trial is necessary for some other
reason.

COMMITTEE NOTE

The language of Rule 25 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

Rule 25(b)(2) addresses the possibility of a new trial when a judge determines that no other judge could perform
post-trial duties or when the judge determines that there is some other reason for doing so. The current rule indicates
that those reasons must be "appropriate.” The Committee, however, believed that a better term would be "necessary,"
because that term includes notions of manifest necessity. No change in meaning or practice is intended.
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Rule 26. Taking of Testimony \ Rule 26. Taking Testimony P
In all trials the testimony of witnesses shall be taken orally | - In trialf/‘the festimony of witnesses must be
in open court, unless otherwise provided by an Act of taken orally in open court, unless otherwise provided by
Congress, or by these rules, the Federal Rules of Evidence, an Act of Congress or by rules adopted under 28 U.S.C.
or other rules adopted by the Supreme Court. §§ 2072-2077.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 26 is one of those rules. This proposed revision of Rule 26 includes only
style changes. Another version of Rule 26, which includes an amendment that would authorize a court to receive
testimony from a remote location, is being published simultaneously in a separate pamphlet.
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Rule 26.1. Determination of Foreign Law

Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of A party intending to raise an issue of foreign law
a foreign country shall give reasonable written notice. The must provide the court and all parties with reasonable
court, in determining foreign law, may consider any relevant | written notice. Issues of foreign law are questions of law,
material or source, including testimony, whether or not /] but in deciding such issues)a court may consider any

submitted by a party or admissible under the Federal Rules 7 | relevant material or source — including testimony —
of Evidence. The court’s determination shall be treated asa | without regard to the Federal Rules of Evidence.

ruling on a question of law.

COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 26.2. Production of Witness Statements

Rule 26.2. Producing a Witness’s Statement

(a) Motion for Production. After a witness other than the
defendant has testified on direct examination, the court, on
motion of a party who did not call the witness, shall order
the attorney for the government or the defendant and the
defendant’s attorney, as the case may be, to produce, for the
examination and use of the moving party, any statement of
the witness that is in their possession and that relates to the
subject matter concerning which the witness has testified.

TreR T

(a) Motion to Produce. After a witness other than the
defendant has testified on direct examination, the
4~ court, on motion of a party who did not call the
e witness, must order aa attorney for the government
or the defendant and the defendant’s attorneysias the
case may% produce, for the examination and
use of the moving party, any statement of the
witness that is in ¥re possession and that relates to

the subject matter of the witnesses’s testimony. |

(b) Production of Entire Statement. If the entire contents
of the statement relate to the subject matter concerning
which the witness has testified, the court shall order that the
statement be delivered to the moving party.

(b) Producing the Entire Statement. If the entire
statement relates to the subject matter of the
witness’s testimony, the court must order that the
statement be delivered to the moving party.

(c) Production of Excised Statement. If the other party
claims that the statement contains privileged information or
matter that does not relate to the subject matter concerning
which the witness has testified, the court shall order that it
be delivered to the court in camera. Upon inspection, the
court shall excise the portions of the statement that are
privileged or that do not relate to the subject matter
concerning which the witness has testified, and shall order
that the statement, with such material excised, be delivered
to the moving party. Any portion of the statement that is
withheld from the defendant over the defendant’s objection
must be preserved by the attorney for the government, and, if
the defendant appeals a conviction, must be made available
to the appellate court for the purpose of determining the
correctness of the decision to excise the portion of the
statement.

(c) Producing a Redacted Statement. If the party who
called the witness claims that the statement contains
information that is privileged or does not relate to
the subject matter of the witness’s testimony, the
court must inspect the statement in camera. After
excising any privileged or unrelated portions, the
court must order delivery of the redacted statement
to the moving party. If the defendant objects to an
excision, the court must preserve the entire
statement with the excised portion indicated, under
seal, as part of the record.

(d) Recess for Examination of Statement. Upon delivery
of the statement to the moving party, the court, upon
application of that party, may recess the proceedings so that
counsel may examine the statement and prepare to use it in
the proceedings.

(d) Recess to Examine a Statement. The court may
recess the proceedings to allow time for a party to
examine the statement and prepare for its use.

(e) Sanction for Failure to Produce Statement. If the
other party elects not to comply with an order to deliver a
statement to the moving party, the court shall order that the
testimony of the witness be stricken from the record and that
the trial proceed, or, if it is the attorney for the government
who elects not to comply, shall declare a mistrial if required
by the interest of justice.

(¢) Sanction for Failure to Produce or Deliver a
Statement. If the party who called the witness
disobeys an order to produce or deliver a statement,
the court must strike the witness’s testimony from

-7 The record. Ifeh attorney for the government

£ disobeys the order, the court must declare a mistrial
if justice so requires.
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() Definition. As used in this rule, a "statement” of a
witness means:

(1) a written statement made by the witness that is
signed or otherwise adopted or approved by the
witness;

(2) a substantially verbatim recital of an oral statement

made by the witness that is recorded
contemporaneously with the making of the oral
statement and that is contained in a stenographic,
mechanical, electrical, or other recording or a
transcription thereof; or

(3) a statement, however taken or recorded, or a .
transcription thereof, made by the witness to a grand

Jury.

(D Definition. As used in this rule, a witness’s
"statement” means:

(1) a written statement that the witness makes and
signs, or otherwise adopts or approves;

(2) a substantially verbatim, contemporaneously
recorded recital of the witness’s oral statement
that is contained in any recording or any
transcription of a recording; or

(3) the witness’s statement to a grand jury,
however taken or recorded, or a transcription
of such a statement.

(g) Scope of Rule. This rule applies at a suppression

hearing conducted under Rule 12, at trial under this rule, and

to the extent specified:
(1) in Rule 32(c)(2) at sentencing;

(2) inRule 32.1(c) at a hearing to revoke or modify
probation or supervised release;

&) in Rule 46(i) at a detention hearing;

(4) inRule 8 of the Rules Governing Proceedings
under 28 U.S.C. § 2255; and

(S5) in Rule 5.1 at a preliminary examination.

(8) Scope. This rule applies at trial, at a suppression
hearing under Rule 12, and to the extent specified in
the following rules:

(1) Rule 5.1(h) (preliminary hearing);
(2) Rule 32(h)(2) (sentencing);

(3) Rule 32.1(e) (hearing to revoke or modify
probation or supervised release);

(49) Rule 46(j) (detention hearing); and

(5 Rule 8 of the Rules Governing Proceedings
under 28 U.S.C. § 2255.

COMMITTEE NOTE

The language of Rule 26.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Current Rule 26.2(c) states that if the court withholds a portion of a statement, over the defendant’s objection,
"the attorney for the government” must preserve the statement. The Committee believed that the better rule would be
for the court to simply seal the entire statement as a part of the record, in the event that there is an appeal.

Also, the terminology in Rule 26.2(c) has been changed. The rule now speaks in terms of a "redacted”
statement instead of an "excised" statement. No change in practice is intended.

Finally, the list of proceedings has been placed in numerical order by rule in Rule 26.2(g).
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Rule 26.3. Mistrial Rule 26.3. Mistrial

Before ordering a mistrial, the court shall provide an Before ordering a mistrial, the court must give each
opportunity for the government and for each defendant to defendant and the government an opportunity to comment
comment on the propriety of the order, including whether on the propriety of the order, to state whether that party
each party consents or objects to a mistrial, and to suggest consents or objects, and to suggest alternatives,

any alternatives.

COMMITTEE NOTE

The language of Rule 26.3 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

Page -100-




Rule 27. Proof of Official Record Rule 27. Proof of Official Record

An official record or an entry therein or the lack of such a

record or entry may be proved in the same manner as in civil
actions.

A party may prove an official record, an entry in
such a record, or the lack of a record or entry in the same
manner as in a civil action.

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Criminal Rules to make thern more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 28. Interpreters Rule 28. Interpreters

The court may appoint an interpreter of its own selection
and may fix the reasonable compensation of such interpreter.
Such compensation shall be paid out of funds provided by
law or by the government, as the court may direct.

The court may select, appoint, and fix the
reasonable compensation for an interpreter. The
compensation must be paid from funds provided by law
or by the government, as the court may direct.

COMMITTEE NOTE

The language of Rule 28 has been amended as part of the general restylin g of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 29. Motion for Judgment of Acquittal

Rule 29. Motion fog{Judgment of Acquittal

(a) Motion Before Submission to Jury. Motions for
directed verdict are abolished and motions for judgment of
acquittal shall be used in their place. The court on motion of
a defendant or of its own motion shall order the entry of
Jjudgment of acquittal of one or more offenses charged in the
indictment or information after the evidence on either side is
closed if the evidence is insufficient to sustain a conviction
of such offense or offenses. If the defendant’s motion for
Jjudgment of acquittal at the close of the evidence offered by
the government is not granted, the defendant may offer
evidence without having reserved the right.

@

&/

Before Submission to the Jury. After the
government closes its evidence or after the close of
all the evidence, the court on the defendant’s

motion must enter a judgment of acquittal of any

épg ~offenseas-to which the evidence is insufficient to

sustain a conviction. The court may on its own
consider whether the evidence is insufficient to
sustain a conviction. If the court denies a motion

foa judgment of acquittal at the close of the

government’s evidence, the defendant may offer
evidence without having reserved the right to do so.

(b) Reservation of Decision on Motion. The court may’
reserve decision on a motion for judgment of acquittal,
proceed with the trial (where the motion is made before the
close of all the evidence), submit the case to the jury and
decide the motion either before the jury returns a verdict or
after it returns a verdict of guilty or is discharged without
having returned a verdict. If the court reserves a decision, it
must decide the motion on the basis of the evidence at the
time the ruling was reserved.

(b)

Reserving Decision. The court may reserve
decision on a motion for judgment of acquittal,
proceed with the trial (where the motion is made

J

before the close of all the evidence), submit the case
to the jury)and decide the motion either before the
Jury returns a verdict or after it returns a verdict of
guilty or is discharged without having returned a
verdict. If the court reserves decision, it must decide
the motion on the basis of the evidence at the time
the ruling was reserved.

(c) Motion After Discharge of Jury. If the jury returns a
verdict of guilty or is discharged without having returned a
verdict, a motion for judgment of acquittal may be made or
renewed within 7 days after the jury is discharged or within
such further time as the court may fix during the 7-day
period. If a verdict of guilty is returned the court may on
such motion set aside the verdict and enter judgment of
acquittal. If no verdict is returned the court may enter
Jjudgment of acquittal. It shall not be necessary to the making
of such a motion that a similar motion has been made prior
to the submission of the case to the jury.

(C""'ﬁﬂit_
(@) And (d)(

(4))

)

o/

4/ Jjudgment of acquittal.
A
&)

(c) After Jury Verdict or Discharge.
Trmne 607{ w Motion

In-Gemerak: A defendant may move for o
judgment of acquittal, or renew such a motion,
within 7 days after a guilty verdict or after the
court discharges the jury, whichever is later, or
within any other time the court fixes during the
7-day period. AT e .
~+he_ (2@t

Ruling on Motion. If the jury has returned a
guilty verdict, the court may set aside the
verdict and enter an acquittal. If the jury has
failed to return a verdict, the court may enter

Reguipe

No Prior Motion{ A defendant is not required
to move fofjjudgment of acquittal before the
court submits the case to the jury as a
prerequisite for making such a motion after
Jjury discharge.
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(d) Same: Conditional Ruling on Grant of Motion. If 2 (d) Conditional Ruling on a Motion for a New Trial.
motion for judgment of acquittal after verdict of guilty under

this Rule is granted, the court shall also determine whether (1) Motion for a New Trial. If the court enters a
any motion for a new trial should be granted if the judgment Jjudgment of acquittal after a guilty verdict, the
of acquittal is thereafter vacated or reversed, specifying the court must also conditionally determine
grounds for such determination. If the motion for a new trial whether any motion for a new trial should be
is granted conditionally, the order thereon does not affect the granted if the judgment of acquittal is later
finality of the judgment. If the motion for a new trial has vacated or reversed. The court must specify the
been granted conditionally and the Jjudgment is reversed on reasons for that determination.

appeal, the new trial shall proceed unless the appellate court

has otherwise ordered. If such motion has been denied (2) Finality, The court’s order conditionally
conditionally, the appellee on appeal may assert error in that granting a motion for a new trial does not
denial, and if the judgment is reversed on appeal, subsequent affect the finality of the judgment of acquittal,
proceedings shall be in accordance with the order of the

appellate court. 3) Appeal.

(A) Grant of a Motion for a New Trial. If the
court conditionally grants a motion for a
new trial\and an appellate court later
reverses the judgment of acquittal, the

— trial court must proceed with the new

( 8 AEAKS Ve trial unless the appellate court orders
el Fo ? " ) otherwise.

(B) Denial of a Motion for a New Trial. If
the court conditionally denies a motion
for a new trial, an appellee may assert
that the denial was erroneous. If the
appellate court later reverses the
Jjudgment of acquittal, the trial court
must proceed as the appellate court
directs,

COMMITTEE NOTE

The language of Rule 29 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

In Rule 29(a), the first sentence abolishing "directed verdicts" has been deleted because it is unnecessary. The
rule continues to recognize that a judge may sua sponte enter a judgment of acquittal.

Rule 29(c)(1) addresses the issue of the timing of a motion for acquittal. The amended rule now includes language
that the motion must be made within 7 days aftera guilty verdict or after the judge discharges the jury, whichever occurs
later. That change reflects the fact that in a capital case or in a case involving criminal forfeiture, for example, the jury
may not be discharged until it has completed its sentencing duties. The court may still set another time for the defendant
to make or renew the motion, if it does so within the 7-day period.
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Rule 29.1. Closing Argument 29.1. Closing Argument

After the closing of evidence the prosecution shall open the | Closing arguments proceed in the following order:
argument. The defense shall be permitted to reply. The
prosecution shall then be permitted to reply in rebuttal. (@) the government argues;

(b) the defense argues; and

(c) the government rebuts.

COMMITTEE NOTE
The language of Rule 29.1 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only. .
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Rule 30. Instructions

Rale 30, Jury Instructions

At the close of the evidence or at such earlier time during
the trial as the court reasonably directs, any party may file
written requests that the court instruct the jury on the law as
set forth in the requests. At the same time copies of such
requests shall be furnished to all parties. The court shall
inform counsel of its proposed action upon the requests prior
to their arguments to the jury. The court may instruct the
Jury before or after the arguments are completed or at both

(@)

In General. Any party may request in writing that
the court instruct the jury on the law as specified in
the request. The request must be made at the close
of the evidence or at any earlier time during the trial
that the court reasonably directs. When the request
is made, the requesting party must furnish a copy to

every other party.

times. No party may assign as error any portion of the charge | (b) Ruling on a Request. The court must inform the

or omission therefrom unless that party objects thereto parties before closing arguments how it intends to

before the jury retires to consider its verdict, stating rule on the requested instructions.

distinctly the matter to which that party objects and the

grounds of the objection. Opportunity shall be given to make | (¢) Time for Giving Instructions. The court may

the objection out of the hearing of the jury and, on request of instruct the jury before or after the arguments are

any party, out of the presence of the jury. completed, or at both times.

(d) Objections to Instructions. A party who objects to
any portion of the instructions or to a failure to give
a requested instruction must inform the court of the
specific objection and the grounds for the objection
before the jury retires to deliberate. An opportunity
must be given to object out of the jury’s hearing
and, on request, out of the jury’s presence.
COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted, below.

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserve error regarding an instruction
or failure to instruct. The rule retains the requirement of a contemporaneous and specific objection (before the jury retires
todeliberate). Asthe Supreme Court recognized inJones v. United States, 527'U.S. 373,388 (1999), read literally, current
Rule 30 could be construed to bar any appellate review when in fact a court may conduct a limited review under a plain
error standard. The topic of plain error is not addressed in Rule 30 because it is already covered in Rule 52. No change
in practice is intended by the amendment.

REPORTER’S NOTES

In publishing the "style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 30 is one of those rules. This proposed revision of Rule 30
includes only proposed style changes. Another version of Rule 30 includes a substantive amendment that would
authorize a court to require the parties to file requests for instructions before trial. That version of Rule 30 is being
published simultaneously in a separate pamphlet.
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Rule 31. Verdict

Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be
returned by the jury to the judge in open court.

(@) Return. The jury must return its verdict to a judge
in open court. The verdict must be unanimous,

(b) Several Defendants. If there are two or more
defendants, the jury at any time during its deliberations may
return a verdict or verdicts with respect to a defendant or
defendants as to whom it has agreed; if the jury cannot agree
with respect to all, the defendant or defendants as to whom it
does not agree may be tried again.

——

(Tfrs_;ee_ 1S No Antectdint for. hew,

Except et plle Tty . —~——
AN AlTernaTive : "o oo Tht cousT
MAY dec /AR A MISTRLAC oN Thoss
QoanNTA/ oN Which FAe ias AT

Rreed . The govepnh MAy ety
%«;‘L defendani on Those &)u?fs- " )da,

(b) Partial Verdicts, Mistrial, and Retrial.

(1) Multiple Defendants. 1f there are multiple
defendants, the jury may return a verdict at any
time during its deliberations as to any
defendant as-Nte whom it has agreed.

6

(2) Muitiple Counts. If the jury cannot agree on
all counts as to any defendant, the jury may
return a verdict on those counts as+o which it
has agreed. on

(3) Mistrial and Retrial. If the jury cannot agree
on a verdict as to all counts

on declare a mistria 0se counts)

overnment may retry any defendant on any
o,v/—fm-«) which the jury could not agree.

(c) Conviction of Less Offense. The defendant may be
found guilty of an offense necessarily included in the offense
charged or of an attempt to commit either the offense
charged or an offense necessarily included therein if the
attempt is an offense.

() Lesser Offense or Attempt. A defendant may be
found guilty of any of the following:

(1) an offense necessarily included in the offense
charged;

@
&)

an attempt to commit the offense charged; or

an attempt to commit an offense necessarily
included in the offense charged, if the attempt
is an offense in its own right.

(d) Poll of Jury. After a verdict is returned but before the
jury is discharged, the court shall, on a party’s request, or
may on its own motion, poll the jurors individually. If the
poll reveals a lack of unanimity, the court may direct the
Jury to deliberate further or may declare a mistrial and
discharge the jury.

(d) Jury Poll. After a verdict is returned but before the
Jury is discharged, the court must on a party’s
request, or may on its own, poll the jurors
individually. If the poll reveals a lack of unanimity,
the court may direct the jury to deliberate further or

may declare a mistrial and discharge the jury.

(€) Criminal Forfeiture. [Abrogated]?

& Crissinal Forfoiture-frbrogated] |

\a\

% Supreme Court approved amendment in April 2000. The amendments take effect on December 1, 2000, unless Congress takes

action otherwise.
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COMMITTEE NOTE

The language of Rule 31 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Rule 31(b) has been amended to clarify that a jury may return partial verdicts, either as to multiple defendants or
multiple counts, or both. See, e.g., United States v. Cunningham, 145 F.3d 1385, 1388-89 (D.C. Cir. 1998) (partial verdicts
on multiple defendants and counts). No change in practice is intended.
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VII. JUDGMENT

TITLE VIIL. POST-CONVICTION PROCEDURES

Rule 32. Sentence and Judgment

Rule 32. Sentencing and Judgment

(f) Definitions. For purposes of this rule —

(1) "victim" means any individual against whom an
offense has been committed for which a sentence is to
be imposed, but the right of allocution under
subdivision (c)(3)(E) may be exercised instead by —

(A) a parent or legal guardian if the victim is
below the age of eighteen years or incompetent; or

(B) one or more family members or relatives
designated by the court if the victim is deceased or
incapacitated; :

if such person or persons are present at the
sentencing hearing, regardless of whether the
victim is present; and

(2) "crime of violence or sexual abuse"” means a crime
that involved the use or attempted or threatened use of
physical force against the person or property of
another, or a crime under chapter 109A of title 18,
United States Code.

(a) Definitions. The following definitions apply under

(1) "Victim" means an individual against whom
the defendant committed an offense for which
the court will impose sentence.

(2) "Crime of violence or sexual abuse" means:
(A) a crime that involves the use, attempted
use, or threatened use of physical force

against another’s person or property; or

(B) acrime under 18 U.S.C. §§ 2241-2248
or §§ 2251-2257.

(a) In General; Time for Sentencing. When a presentence
investigation and report are made under subdivision (b)(1),
sentence should be imposed without unnecessary delay
following completion of the process prescribed by
subdivision (bX(6). The time limits prescribed in subdivision
(bX(6) may be either shortened or lengthened for good cause.

b) Time of Sentencing.

(1) In General. The court must impose sentence
without unnecessary delay.

(2) Changing Time Limits. The court may, for
good cause, change any time limits prescribed

in(&uleé-Z;

/
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(b) Presentence Investigation and Report. (c) Presentence Investigation.
(1) When Made. The probation officer must make a

presentence investigation and submit a report to the (1) Required Investigation.
court before sentence is imposed unless:

(A) the court finds that the information in the (A) In General. The probation officer must
record enables it to exercise its sentencing conduct a presentence investigation and
authority meaningfully under 18 U.S.C. § 3553; submit a report to the court before it
and ) imposes sentence unless:

(B) the court explains this finding on the record.

Notwithstanding the preceding sentence, a (i) 18U.S.C. § 3593(c) or another
presentence investigation and report, or other statute requires otherwise; or
report containing information sufficient for the

court to enter an order of restitution, as the court (ii) the court finds that the information
may direct, shall be required in any case in which in the record enables it to
restitution is required to be ordered. meaningfully exercise its

sentencing authority under 18
U.S.C. § 3553, and the court
explains its finding on the record.

(B) Restitution. If the law requires
restitution, the probation officer must
conduct an investigation and submit a
report that contains sufficient
information for the court to order

restitution.

(2) Presence of Counsel. On request, the defendant’s (2) Interviewing the Defendant. The probation
counsel.is entitled to notice and a reasonable officer who interviews a defendant as part of a
opportunity to attend any interview of the defendant by presentence investigation must, on request,

a probation officer in the course of a presentence give the defendant’s attorney notice and a
investigation. reasonable opportunity to attend the interview.

(3) Nondisclosure. The report must not be submitted
to the court or its contents disclosed to anyone unless
the defendant has consented in writing, has pleaded
guilty or nolo contendere, or has been found guilty.
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(4) Contents of the Presentence Report. The (d) Presentence Report.
presentence report must contain —

(A) information about the defendant’s history (1) Contents of the Report. The presentence report
and characteristics, including any prior criminal must contain the following information:
record, financial condition, and any circumstances
that, because they affect the defendant’s behavior, (A) the defendant’s history and
may be helpful in imposing sentence or in characteristics, including:
correctional treatment;

(B) the classification of the offense and of the (i) any prior criminal record;
defendant under the categories established by the
Sentencing Commission under 28 U.S.C. § (i) the defendant’s financial condition;
994(a), as the probation officer believes to be and
applicable to the defendant’s case; the kinds of
sentence and the sentencing range suggested for (iii) any circumstances affecting the
such a category of offense committed by such a defendant’s behavior that may be
category of defendant as set forth in the . helpful in imposing sentence or in
guidelines issued by the Sentencing Commission correctional treatment;
under 28 U.S.C. § 994(a)(1); and the probation
officer’s explanation of any factors that may (B) the kinds of sentences and the sentencing
suggest a different sentence — within or without range provided by the Sentencing
the applicable guideline — that would be more Commission’s guidelines, and the
appropriate, given all the circumstances; probation officer’s explanation of any

(C) a reference to any pertinent policy statement factors that may suggest a more
issued by the Sentencing Commission under 28 appropriate sentence within or without
U.S.C. § 994(a)(2); an applicable guideline;

(C) areference to any pertinent Sentencing
Commission policy statement;
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(D) verified information, stated in a
nonargumentative style, containing an assessment
of the financial, social, psychological, and
medical impact on any individual against whom
the offense has been committed;

(E) in appropriate cases, information about the
nature and extent of nonprison programs and
resources available for the defendant;

(F) in appropriate cases, information sufficient
for the court to enter restitution;

(G) any report and recommendation resulting

from a study ordered by the court under 18 U.S.C.

§ 3552(b); and
(H) any other information required by the court.

(D) verified information, stated in a
nonargumentative style, that assesses the
financial, social, psychological, and
medical impact on any individual against
whom the offense has been committed;

(E) when appropriate, the nature and extent
of nonprison programs and resources
available to the defendant;

(F) when the law permits the court to order
restitution, information sufficient for
such an order;

(G) if the court orders a study under 18
U.S.C. § 3552(b), any resulting report
and recommendation; and

(H) any other information that the court
requires.

(5) Exclusions. The presentence report must exclude:

(A) any diagnostic opinions that, if disclosed,
might seriously disrupt a program of
rehabilitation;

(B) sources of information obtained upon a
promise of confidentiality; or

(C) any other information that, if disclosed,
might result in harm, physical or otherwise, to the
defendant or other persons.

(2) Exclusions. The presentence report must
exclude the following:

(A) any diagnoses that, if disclosed, might
seriously disrupt a rehabilitation
program;

(B) any sources of information obtained
upon a promise of confidentiality; and

(C) any other information that, if disclosed,
might result in physical or other harm to
the defendant or others.
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(6) Disclosure and Objections.

(A) Not less than 35 days before the sentencing
hearing — unless the defendant waives this
minimum period — the probation officer must
furnish the presentence report to the defendant,
the defendant’s counsel, and the attorney for the
Government. The court may, by local rule or in
individual cases, direct that the probation officer
not disclose the probation officer’s
recommendation, if any, on the sentence.

(e) Disclosing the Report and Recommendation.

(1) Time to Disclose. Unless the defendant has
consented in writing, the probation officer
must not submit a presentence report to the
court or disclose its contents to anyone until
the defendant has pleaded guilty or nolo
contendere, or has been found guilty.

(2) Minimum Required Notice. The probation
officer must give the presentence report to the
defendant, the defendant’s attorney, and the
attorney for the government at least 35 days
before sentencing unless the defendant waives
this minimum period.

(3) Sentence Recommendation. By local rule or
by order in a case, the court may direct the
probation officer not to disclose to anyone

" other than the court the officer’s
recommendation on the sentence.

(B) Within 14 days after receiving the
presentence report, the parties shall communicate
in writing to the probation officer, and to each
other, any objections to any material information,
sentencing classifications, sentencing guideline

" ranges, and policy statements contained in or
omitted from the presentence report. After
receiving objections, the probation officer may
meet with the defendant, the defendant’s attorney,
and the attorney for the Government to discuss
those objections. The probation officer may also
conduct a further investigation and revise the
presentence report as appropriate.

6}

Objecting to the Report.

(1) Time to Object. Within 14 days after
receiving the presentence report, the parties
must state in writing any objections, including
objections to material information, sentencing
guideline ranges, and policy statements
contained in or omitted from the report.

(2) Serving Objections. An objecting party must
provide a copy of its objections to every other
party and to the probation officer.

(3) Action on Objections. After receiving
objections, the probation officer may meet
with the parties to discuss the objections. The
probation officer may then investigate further
and revise the presentence report as
appropriate.
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(C) Not later than 7 days before the sentencing
hearing, the probation officer must submit the
presentence report to the court, together with an
addendum setting forth any unresolved
objections, the grounds for those objections, and
the probation officer’s comments on the
objections. At the same time, the probation officer
must furnish the revisions of the presentence
report and the addendum to the defendant, the
defendant’s counsel, and the attorney for the
Government.

(D) Except for any unresolved objection under
subdivision (b)(6)(B), the court may, at the
hearing, accept the presentence report as its
findings of fact. For good cause shown, the court
may allow a new objection to be raised at any
time before imposing sentence.

(g) Submitting the Report. At least 7 days before

sentencing, the probation officer must submit to the
court and to the parties the presentence report and
an addendum containing any unresolved objections,
the grounds for those objections, and the probation
officer’s comments on them.
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(c) Sentence.

(1) Sentencing Hearing. At the sentencing hearing,
the court must afford counsel for the defendant and for
the Government an opportunity to comment on the
probation officer’s determinations and on other matters
relating to the appropriate sentence, and must rule on
any unresolved objections in the presentence report.
The court may, in its discretion, permit the parties to
introduce testimony or other evidence on the
objections. For each matter controverted, the court
must make either a finding on the allegation or a
determination that no finding is necessary because the
controverted matter will not be taken into account in,
or will not affect, sentencing. A written record of these
findings and determinations must be appended to any
copy of the presentence report made available to the
Bureau of Prisons.

(2) Production of Statements at Sentencing
Hearing. Rule 26.2(a)-(d) and (f) applies ata
sentencing hearing under this rule. If a party elects not
to comply with an order under Rule 26.2(2) to delivera
statement to the movant, the court may not consider
the affidavit or testimony of the witness whose
statement is withheld.

(h) Sentencing.
(1) In General. At sentencing, the court:

(A) must verify that the defendant and the
defendant’s attorney have read and
discussed the presentence report and any
addendum to the report;

(B) must give the defendant and the
defendant’s attorney a written summary
of — or summarize in camera — any
information excluded from the
presentence report under Rule 32(d)(2)
on which the court will rely in
sentencing, and give them a reasonable
opportunity to comment on that
information;

(C) must allow the parties’ attorneys to
comment on the probation officer’s
determinations and other matters relating
to an appropriate sentence; and

(D) may, for good cause, allow a party to
make a new objection at any time before
sentence is imposed.

2) Introducing Evidence; Producing Statements.
The court may permit the parties to introduce
evidence on the objections. If a witness
testifies at sentencing, Rule 26.2(a)~(d) and (f)

Mpm a
Rule 26.28) order to produce a witness’s

statement, the court must not consider that

witness’s testimony.
L diedb e
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(3) Imposition of Sentence. Before imposing sentence, the
court must:

(A) verify that the defendant and the defendant’s
counsel have read and discussed the presentence
report made available under subdivision
(b)(6)A). If the court has received information
excluded from the presentence report under
subdivision (b)(5) the court — in lieu of making
that information available — must summarize it in
writing, if the information will be relied on in
determining sentence.

(3) Court Determinations. At sentencing, the
court:

(A) may accept any undisputed portion of
the presentence report as a finding of
fact;

(B) must — for any disputed portion of the
presentence report or other controverted
matter — rule on the dispute or
determine that a ruling is unnecessary
either because the matter will not affect
sentencing, or because the court will not
consider the matter in sentencing; and

(C) must append a copy of the court’s

: determinations under this rule to any
copy of the presentence report made
available to the Bureau of Prisons.

The court must also give the defendant and the
defendant’s counsel a reasonable opportunity to
comment on that information;

(B) afford defendant’s counsel an opportunity to
speak on behalf of the defendant;

(C) address the defendant personally and
determine whether the defendant wishes to make
a statement and to present any information in
mitigation of the sentence;

(D) afford the attorney for the Government an
opportunity to speak equivalent to that of the
defendant’s counsel to speak to the court;

(4) Opportunity to Speak.

(A) By a Party. Before imposing sentence,
the court must:

(i) provide the defendant’s attorney an
opportunity to speak on the
defendant’s behalf;

(ii) address the defendant personally in
order to permit the defendant to
speak or present any information to
mitigate the sentence; and

(iii) provide the attorney for the
government an opportunity to speak
equivalent to that of the defendant’s
attorney.
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(E) if sentence is to be imposed for a crime of
violence or sexual abuse, address the victim
personally if the victim is present at the
sentencing hearing and determine if the victim
wishes to make a statement or present any
information in relation to the sentence.

(B) By a Victim. Before imposing sentence,
the court must address any victim of a
crime of violence or sexual abuse who is
present at sentencing andjpermit the
victim to speak or submit any
information ing the sentence.

A bObCf' Whether or not the victim is present, a
victim’s right to address the court may
be exercised by the following persons if
present:

Mgt

(i) a parent or legal guardian, if the
victim is younger than 18 years or
is incompetent; or

(ii) one or more family members or
relatives the court designates, if the

victim is deceased or incapacitated.

(4) In Camera Proceedings. The court’s summary of
information under subdivision (c)(3)(A) may be in
camera. Upon joint motion by the defendant and the
attorney for the Government, the court may hear in
camera the statements — made under subdivision
(©)(3)(B), (C), (D), and (E) — by the defendant, the
defendant’s counsel, the victim, or the attorney for the
government.

(C) InCamera Proceedings. Upon a party’s
motionjthe court may hear in camera any
statement made under Rule 32(h)(4).

-

Sentincong—,
Corriss,ond

(5) Notice of Possible Departure from Sentencing
Guidelines. Before the court may depart from
_—the Guidelines-caleulation on a ground not
identified as a ground for departure either in
the presentence report or in afprehearing
submission ~the court must give the
parties reasonable notice that it is
contemplating such a departure. The notice

/

must i ify the ground on which
the court is contempléting a departure.

\<Compmlt 32(d) (J‘) CB)
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(5) Notification of Right to Appeal. After imposing (i) Defendant’s Right to Appeal.
sentence in a case which has gone to trial on a plea of
not guilty, the court must advise the defendant of the (1) Advice of a Right to Appeal.
right to appeal. After imposing sentence in any case,
the court must advise the defendant of any right to (A) Appealing a Conviction. If the defendant
appeal the sentence, and of the right of the person who pleaded not guilty and was convicted,
is unable to pay the cost of an appeal to apply for leave after sentencing the court must advise
to appeal in forma pauperis. If the defendant so the defendant of the right to appeal the
requests, the clerk of the court must immediately conviction.
prepare and file a notice of appeal on behalf of the
defendant. (B) Appealing a Sentence. After sentencing
— regardless of the defendant’s plea —
the court must advise the defendant of
any right to appeal the sentence.
(C) Appeal Costs. The court must advise a
v defendant who is-unable-te-pay appeal
T O INCAn Wl costs of the right to ask for permission to

(See Ruien

A

Cted oot 23(c) @/ i,

appeal in forma pauperis.

(2) Clerk’s Filing of Notice. If the defendant so
requests, the clerk must immediately prepare
and file a notice of appeal on the defendant’s
behalf.

(d) Judgment.

(1) In General. A judgment of conviction must set
forth the plea, the verdict or findings, the adjudication,
and the sentence. If the defendant is found not guilty or
for any other reason is entitled to be discharged,
judgment must be entered accordingly. The judgment
must be signed by the judge and entered by the clerk.

(2) Criminal Forfeiture. Forfeiture procedures are
governed by Rule 32.2.*

() Judgment.

(1) In General. In the judgment of conviction, the
court must set forth the plea, the jury verdict or
the court’s findings, the adjudication, and the
sentence. If the defendant is found not guilty
or is otherwise entitled to be discharged, the
court must so j . The judge must
sign the judgment, and the clerk must enter it.

@

Criminal Forfeiture. Forfeiture procedures
are governed by Rule 32.2.

\ DRALR S
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3 The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless

Congress takes action otherwise.
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(e) Plea Withdrawal. If a motion to withdraw a plea of
guilty or nolo contendere is made before sentence is
imposed, the court may permit the plea to be withdrawn if
the defendant shows any fair and just reason. At any later
time, a plea may be set aside only on direct appeal or by
motion under 28 U.S.C. § 2255.

COMMITTEE NOTE

The language of Rule 32 [which reflects the amendments transmitted to Congress by the Supreme Court on April
17,2000] has been amended as part of the general restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only, except
as noted below.

The rule has been completely reorganized to make it easier to follow and apply. For example, the definitions in
the rule have been moved to the first sections and the sequencing of the sections generally follows the procedure for
presentencing and sentencing procedures.

Revised Rule 32(a) contains definitions that currently appear in Rule 32(f). One substantive change was made in
Rule 32(a)(2). The Committee expanded the definition of victims of crimes of violence or sexual abuse to include
victims of child pornography under 18 U.S.C. §§ 2251-2257 (child pornography and related offenses). The Committee
considered those victims to be similar to victims of sexual offenses under 18 U.S.C. §§ 2241-2248, who already possess
that right.

Under current Rule 32(c)(1), the court is required to "rule on any unresolved objections to the presentence report.”
The rule does not specify, however, whether that provision should be read literally to mean every objection that might
have been made to the report or only on those objections that might in some way actually affect the sentence. The
Committee believed that a broad reading of the current rule might place an unreasonable burden on the court without
providing any real benefit to the sentencing process. Revised Rule 32(h)(3) narrows the requirement for court findings
to those instances when the objection addresses a "controverted matter." Ifthe objection satisfies that criterion, the court
must either make a finding on the objection or decide that a finding is not required because the matter will not affect
sentencing or that the matter will not be considered at all in sentencing.

Revised Rule 32(h)(4)(B) provides for the right of certain victims to address the court during sentencing. As noted,
supra, revised Rule 32(a)(2) expands the definition of victims in Rule 32(a)(2) to include victims of crimes under 18
U.S.C. §§ 2251-57 (child pornography and related offenses). Thus, they too will now be permitted to address the court.

Rule 32(h)}(4)(C) includes a change concerning who may request an in camera proceeding. Under current Rule
32(c)(4), the parties must file a joint motion for an in camera proceeding to hear the statements by defense counsel, the
defendant, the attorney for the government, or any victim. Under the revised rule, any party may move that the court hear
in camera any statement—by a party or a victim—made under revised Rule 32(h)(4).

Rule 32(h)(5) is 2 new provision that reflects Burns v. United States, 501 U.S. 129, 138-39 (1991). In Burns, the

Court held that before a sentencing court could depart upward on a ground, not previously identified in the presentence
report as a ground for departure, Rule 32 requires the court to give the parties reasonable notice that it is contemplating
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such a ruling and to identify the specific ground for the departure. The Court also indicated that because the procedural
entitlements in Rule 32 apply equally to both parties, it was equally appropriate to frame the issue as whether notice is
required before the sentencing court departs either upward or downward. Id at 135, n4.

Finally, current Rule 32(e), which addresses the ability of a defendant to withdraw a guilty plea, has been moved
to Rule 11(e).

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 32 is one of those rules. In revising Rule 32, the Committee decided to
also propose a substantive change that would limit the occasions that the sentencing judge would have to rule on
unresolved objections to the presentence report. That version of Rule 32 is being published simultaneously in a separate
pamphlet.
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Rule 32.1. Revocation or Modification of Probation or

Rule 32.1. Revoking or Modifying Probation or >

Supervised Release. Supervised Release
(a) Revocation of Probation or Supervised Release. (a) Initial Appearance. Vietnd /
(1) Preliminary Hearing. Whenever a person is held Ny

in custody on the ground that the person has violated a

Peecon
(1) ,In Custody. A person held in custody for

condition of probation or supervised release, the
person shall be afforded a prompt hearing before any
judge, or a United States magistrate who has been
given the authority pursuant to 28 U.S.C. § 636 to
conduct such hearings, in order to determine whether
there is probable cause to hold the person for a
revocation hearing. The person shall be given

(A) notice of the preliminary hearing and its
purpose and of the alleged violation;

(B) an opportunity to appear at the hearing and
present evidence in the person’s own behalf;

(C) upon request, the opportunity to question
witnesses against the person unless, for good
cause, the federal magistrate decides that justice
does not reqmre the appearance of the witness;
and

(D) notice of the person’s right to be represented
by counsel.

The proceedings shall be recorded stenographically or
by an electronic recording device. If probable cause is
found to exist, the person shall be held for a revocation
hearing. The person may be released pursuant to Rule
46(c) pending the revocation hearing. If probable cause
is not found to exist, the proceeding shall be dismissed.

@

)

weiehan—ef probation or supervised release
must be taken without unnecessary delay
before a magistrate judge.

Placeo é—-j/n ctiatl A lﬁ#&ARAN e
(A) Ifthe t is held in custody in the
district where an alleged violation
occurred, the initial appearance must be

in that district.

,F’Tﬁ on ?

If the defenddat is held in custody in a
district other than where in alleged
violation occurred, the initial appearance
must be in that district, or in an adjacent
district if the appearance can occur more
promptly there. {

®)

V/o/ﬂ’///g

Upon a Summons. When a erso appears in
response to a summons
probation or supervised frelease, a magistrate
judge must proceed undeg this rule.

Advice. The judge must inform the person of
the following:

(A) the alleged violation of probation or
supervised release;

(B) the person’s right to retain counsel or to
request that counsel be appointed if the
person cannot obtain counsel;

(C) the person’s right, if held in custody, to a
preliminary hearing under Rule
32.1(b)(1); and

A b

(D)

the WHOHW
statement g any alleged
violation, and that any statement made
may be used against the person.
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Appearance in the District With Jurisdiction.
If the person is arrested or appears in the
district that has jurisdiction to conduct a
revocation hearing — either originally or by
transfer of jurisdiction — the court must
proceed under Rule 32.1(b)-(e).

©)

Appearance in a District Lacking
Jurisdiction. If the person is arrested or
appears in a district that does not have
jurisdiction to conduct a revocation hearing,
the magistrate judge must:

(A) if the alleged violation occurred in the
district of arrest, conduct a preliminary
hearing under Rule 32.1(b) and either:

(i) transfer the person to the district
that has jurisdiction, if the judge
finds probable cause to believe that
a violation occurred; or

(ii) dismiss the proceedings and so
notify the court that has
jurisdiction, if the judge finds no
probable cause to believe that a
violation occurred; or

(B) if the alleged violation did not occur in
the district of arrest, transfer the person
to the district that has jurisdiction if:

(i) the government produces certified
copies of the judgment, warrant,
and warrant application; and

(ii) the judge finds that the person is the
same person named in the warrant.

(6) Release or Detention. The magistrate judge

may release or detain the person under 18
U.S.C. § 3143(a) pending further proceedings.
The burden of establishing that the person will
not flee or pose a danger to any other person or
to the community rests with the person.
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(b) Revocation.
(1) Preliminary Hearing.

(A) In General. If a person is in custody for
violating a condition of probation or
P supervised release, a magistrate judge
L ]5 Ro M,b# o mu%conduct a premipt hearingto
é *  determine whether there is probable
cause to believe that a violation

occurred. The person may waive the
hearing.

(B) Requirements. The hearing must be
recorded by a court reporter or by a
suitable recording device. The judge
must give the person:

(i) notice of the hearing and its
purpose, the alleged violation of
i i , and
the person’s right to retain counsel
or to request that counsel be
appointed if the person cannot
obtain counsel;

(ii) an opportunity to appear at the
hearing and present evidence; and

(iii) upon request, an opportunity to
question an adverse witness, unless
the judge determines that the
interest of justice does not require
the witness to appear.

(C) Referral. If the judge finds probable
cause, the judge must conduct a
revocation hearing. If the judge does not
find probable cause, the judge must
dismiss the proceeding.
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(2) Revocation Hearing. The revocation hearing,
unless waived by the person, shall be held within
a reasonable time in the district of jurisdiction.
The person shall be given:

(A) written notice of the alleged violation;

(B) disclosure of the evidence against the person;
(C) an opportunity to appear and to present
evidence in the person’s own behalf;

(D) the opportunity to question adverse
witnesses; and

(E) notice of the person’s right to be represented
by counsel.

/

T Compare.
(4)2)(B) i,

)

(2) Revocation Hearing. Unless waived by the
person, the court must hold the revocation
hearing within a reasonable time in the district
having jurisdiction. The person is entitled to:

(A) written notice of the alleged violation;

(B) disclosure of the evidence against the
person;

an

(C) an opportunity to appeay; present
evidence, and questionjadverse witnesses-
unless the court determines that the

interest of justice does not require the
witness to appear; and

()

notice of the person’s right to retain
counse! or to request that counsel be
appointed if the person cannot obtain
counsel.

(b) Modification of Probation or Supervised Release. A
hearing and assistance of counsel are required before the
terms or conditions of probation or supervised release can be
modified, unless the relief to be granted to the person on
probation or supervised release upon the person’s request or
on the court’s own motion is favorable to the person, and the
attorney for the government, after having been given notice
of the proposed relief and a reasonable opportunity to object,
has not objected. An extension of the term of probation or
supervised release is not favorable to the person for the
purposes of this rule.

{(¢) Modification.

(1) In General. Before modifying the conditions
of probation or supervised release, the court
must hold a hearing, at which the person has
the right to an attorney.

(2) Exceptions. A hearing is not required if:

(A) the person waives the hearing; or

(B) the relief sought is favorable to the
person and does not extend the term of
probation or of supervised release; and

(C) the attorney for the government has

received notice of the relief sought, has

had a reasonable opportunity to object,
and has not done so.

(d) Disposition of the Case. The court’s disposition of

the case is governed by 18 U.S.C. § 3563 and
§ 3565 (probation) and § 3583 (supervised release).
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(c) Production of Statements. a-

(1) In General. Rule 26.2(a)-(d) and (f) applies at any (e) Producin}xitatemem%ﬂe 26.2(a)~(d) and (f)
hearing under this rule. applies at a hearing under this rule. If a party dees
(2) Sanctions for Failure to Produce Statement. If a ith a Rule 26.2¢e¥order to produce 2
party elects not to comply with an order under Rule witness’s statement, the court cannet consider that
26.2(a) to deliver a statement to the moving party, the witness’s testimony. Madt N1

court may not consider the testimony of a witness /
dhs sbtyw

whose statement is withheld.
( For Consistensy Wit
26.2(2) And o Thee
COMMITTEE NOTE Rules e Ted in 24-2(5),)

The language of Rule 32.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

Rule 32.1 has been completely revised and expanded. The Committee believed that it was important to spell out
more completely in this rule the various procedural steps that must be met when dealing with a revocation or modification
of probation or supervised release. To that end, some language formerly located in Rule 40 has been moved to revised
Rule 32.1. Throughout the rule, the terms "magistrate judge,” and "court" (see revised Rule 1(b)(Definitions) are used
to reflect that in revocation cases, initial proceedings in both felony and misdemeanor cases will normally be conducted
before a magistrate judge, although a district judge may also conduct them. But the revocation decision must be made
by a district judge if the offense of conviction was a felony. See 18 U.S.C. § 3401(i) (recognizing that district judge may
designate a magistrate judge to conduct hearing and submit proposed findings of fact and recommendations).

Revised Rule 32.1(a)(1)+(4) is new material. Presently, there is no provision in the rules for conducting initial
appearances for defendants charged with violating probation or supervised release—although some districts apply such
procedures. Although the rule labels these proceedings as initial appearances, the Committee believed that it was best
to separate those proceedings from Rule 5 proceedings, because the procedures differ for persons who are charged with
violating conditions of probation or supervised release. The Committee has added a requirement in Rule 32.1(a)(3)(D)
that the person be apprised of the right to remain silent concerning the alleged violation of the terms of probation or
supervised release. Although a question may arise as to whether the person has any residual privilege not to present
incriminating information regarding the offense that originally led to the conviction and terms of probation or supervised

release, the person should have a privilege with regard to the alleged violation leading to the Rule 32.1 proceedings.
Revised Rule 32.1(a)(5) is derived from current Rule 40(d).

Revised Rule 32.1(a)(6), which is derived from current Rule 32.1(a}(1)(D), provides that the defendant bears the
burden of showing that he or she will not flee or pose a danger pending a hearing on the revocation of probation or
supervised release. The Committee believes that the new language is not a substantive change because it makes no
change in practice.

Rule 32.1(b)(1)}(B)(iii) and Rule 32.1(b)(2)(C) address the ability of a releasee to question adverse witnesses at the
preliminary and revocation hearings. Those provisions recognize that the court should apply a balancing test at the
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hearing itself when considering the releasee’s asserted right to cross-examine adverse witnesses. The court is to balance
the person’s interest in the constitutionally guaranteed right to confrontation against the government’s good cause for
denying it. See, e.g., Morrissey v. Brewer, 408 U.S. 471, 489 (1972); United States v. Comito, 177 F.3d 1166 (9th Cir.
1999); United States v. Walker, 117 F.3d 417 (9th Cir. 1997); United States v. Zentgraf, 20 F.3d 906 (8th Cir. 1954).

Rule 32.1(c)(2)(A) permits the person to waive a hearing to modify the conditions of probation or supervised
release. Although that language is new to the rule, the Committee believes that it reflects current practice.

The remainder of revised Rule 32.1 is derived from the current Rule 32.1.
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Rule 32.2. Criminal Forfeiture

Rule 32.2. Criminal Forfeiture

(a) Notice to the Defendant. A court shall not enter a
judgment of forfeiture in a criminal proceeding unless the
indictment or information contains notice to the defendant
that the government will seek the forfeiture of property as
part of any sentence in accordance with the applicable
statute.

(a) Notice to the Defendant. A court must not enter a
judgment of forfeiture in a criminal proceeding
unless the indictment or information contains notice
to the defendant that the government will seek the
forfeiture of property as part of any sentence in
accordance with the applicable statute.

() Entry of Preliminary Order of Forfeiture; Post
Verdict Hearing.

(1) As soon as practicable after entering a guilty verdict or
accepting a plea of guilty or nolo contendere on any count in
an indictment or information with regard to which criminal
forfeiture is sought, the court shall determine what property
is subject to forfeiture under the applicable statute. If
forfeiture of specific property is sought, the court shall
determine whether the government has established the
requisite nexus between the property and the offense. If the
government seeks a personal money judgment against the
defendant, the court shall determine the amount of money
that the defendant will be ordered to pay. The court’s
determination may be based on evidence already in the
record, including any written plea agreement or, if the
forfeiture is contested, on evidence or information presented
by the parties at a hearing after the verdict or finding of
guilt.

(2) If the court finds that property is subject to forfeiture,
it shall promptly enter a preliminary order of forfeiture
setting forth the amount of any money judgment or directing
the forfeiture of specific property without regard to any third
party’s interest in all or part of it. Determining whether a
third party has such an interest shall be deferred until any
third party files a claim in an ancillary proceeding under
Rule 32.2(c).

Y =il ;
(b) ¥ Enterin, Erehmmary Order of Forfeiture;{fost;l
_{Verdict Hearing. g;d AR

practicable after
: or accepting a plea of
guilty or nolo contendere on any count in an
indictment or information wi which
criminal forfeiture is sought, the court must
determine what property is subject to forfeiture
under the applicable statute. If)forfeiture of
specific property t, the court must
determine whether the government has
established the requisite nexus between the
property and the offense. If the government
seeks a personal money judgment against-the—
defendant, the court must determine the
amount of money that the defendant will be
ordered to pay. The court’s determination may
be based on evidence already in the record,
including any written plea agreement or, if the
forfeiture is contested, on evidence or
information presented by the parties at a
hearing after the verdict or finding of guilt.

(

(1) In General As soon as
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(3) The entry of a preliminary order of forfeiture
authorizes the Attorney General (or a designee) to seize the
specific property subject to forfeiture; to conduct any
discovery the court considers proper in identifying, locating,
or disposing of the property; and to commence proceedings
that comply with any statutes governing third-party rights.
At sentencing—or at any time before sentencing if the
defendant consents—the order of forfeiture becomes final as
to the defendant and shall be made a part of the sentence and
included in the judgment. The court may include in the
order of forfeiture conditions reasonably necessary to
preserve the property’s value pending any appeal.

(2) Preliminary Order. 1f the court finds that

property is subject to forfeiture, it must
promptly enter a preliminary order of
forfeiture setting forth the amount of any
money judgment or directing the forfeiture of
specific property without regard to any third
party’s interest in all or part of it. Determining
whether a third party has such an interest must
be deferred until any third party files a claim in
an ancillary proceeding under Rule 32.2(c).

(3) Seizing Property. The entry of a preliminary

be

order of forfeiture authorizes the Attorney
General (or a designee) to seize the specific
property subject to forfeiture; to conduct any
discovery the court considers proper in
identifying, locating, or disposing of the
property; and to commence proceedings that
comply with any statutes governing third-party
rights. At sentencing — or at any time before
sentencing if the defendant consents — the
order of forfeiture becomes final as to the
defendant and must be made a part of the

~ sentence anajinc]uded in the judgment. The

court may include in the order of forfeiture
conditions reasonably necessary to preserve
the property’s value pending any appeal.

(4) Upon a party’s request in a case in which a jury returns
a verdict of guilty, the jury shall determine whether the
government has established the requisite nexus between the
property and the offense committed by the defendant.

(4) Jury Determination. Upon a party’s request

in a case in which a jury returns a verdict of
guilty, the jury must determine whether the
government has established the requisite nexus
between the property and the offense
committed by the defendant.
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() Ancillary Proceeding; Final Order of Forfeiture.
(1) If, as prescribed by statute, a third party files a petition
asserting an interest in the property to be forfeited, the court
shall conduct an ancillary proceeding but no ancillary
proceeding is required to the extent that the forfeiture
consists of a money judgment.

(A) In the ancillary proceeding, the court may, on
motion, dismiss the petition for lack of standing, for failure
to state a claim, or for any other lawful reason. For purposes
of the motion, the facts set forth in the petition are assumed
to be true.

(B) After disposing of any motion filed under Rule
32.2(c)(1)X(A) and before conducting a hearing on the
petition, the court may permit the parties to conduct
discovery in accordance with the Federal Rules of Civil
Procedure if the court determines that discovery is necessary
or desirable to resolve factual issues. When discovery ends,
a party may move for summary judgment under Rule 56 of
the Federal Rules of Civil Procedure.

() Ancillary Proceeding; Final Order of Forfeiture.

(1) In General. 1f, as prescribed by statute, a third
party files a petition asserting an interest in the
property to be forfeited, the court must conduct
an ancillary proceeding but no ancillary

¢ proceeding is required to the extent that the
forfeiture consists of a money judgment.

J

(A) Inthe ancillary proceeding, the court
may, on motion, dismiss the petition for
lack of standing, for failure to state a
claim, or for any other lawful reason.
For purposes of the motion, the facts set
forth in the petition are assumed to be
true.
(B) After disposing of any motion filed
under Rule 32.2(c)(1)(A) and before
conducting a hearing on the petition, the
court may permit the parties to conduct
discovery in accordance with the Federal
Rules of Civil Procedure if the court
determines that discovery is necessary or
desirable to resolve factual issues.
When discovery ends, a party may move
for summary judgment under Rute-56-of
4he Federal Ruleg of Civil Procedure/=g

/
( Compare_38(g).)
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(2) When the ancillary proceeding ends, the court shall
enter a final order of forfeiture by amending the preliminary
order as necessary to account for any third-party rights. If
no third party files a timely claim, the preliminary order
becomes the final order of forfeiture, if the court finds that
the defendant (or any combination of defendants convicted
in the case) had an interest in the property that is forfeitable
under the applicable statute. The defendant may not object
to the entry of the final order of forfeiture on the ground that
the property belongs, in whole or in part, to a codefendant or
third party, nor may a third party object to the final order on
the ground that the third party had an interest in the property.

(2) Entering a Final Order. When the ancillary
proceeding ends, the court must enter a final
order of forfeiture by amending the
preliminary order as necessary to account for
any third-party rights. If no third party files a
timely petition, the preliminary order becomes,
the final order of forfeiturefJif the court finds
that the defendant (or any combination of
defendants convicted in the case) had an
interest in the property that is forfeitable under
the applicable statute. The defendant may not
object to the entry of the final order ef<—

(3) If multiple third-party petitions are filed in the same (WTMM on the ground that the property
case, an order dismissing or granting one petition is not d* ) belongs, in whole or in part, to a codefendant
appealable until rulings are made on all petitions, unless the or third party, nor may a third party object to
court determines that there is no just reason for delay. . the final order on the ground that the third
(4) An ancillary proceeding is not part of sentencing. ) party had an interest in the property.
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(3) Multiple Petitions. If multiple third-party
petitions are filed in the same case, an order
dismissing or granting one petition is not
appealable until rulings are made on all JA &
petitions, unless the court determines that there

Mot~ l') AR T o

(4) Ancillary Proceeding/ An ancillary Zow
proceeding is not part of sentencing.

(d) Stay Pending Appeal. If a defendant appeals from a
conviction or order of forfeiture, the court may stay the order
of forfeiture on terms appropriate to ensure that the property
remains available pending appellate review. A stay does not
delay the ancillary proceeding or the determination of a third
party’s rights or interests. If the court rules in favor of any
third party while an appeal is pending, the court may amend
the order of forfeiture but shall not transfer any property
interest to a third party until the decision on appeal becomes
final, unless the defendant consents in writing or on the
record.

(d) Stay Pending Appeal. If a defendant appeals from

a conviction orjorder of forfeiture, the court may
stay the order of forfeiture on terms appropriate to
ensure that the property remains available pending
appellate review. A stay does not delay the
ancillary proceeding or the determination of a third
party’s rights or interests. If the court rules in favor
of any third party while an appeal is pending, the
court may amend the order of forfeiture but must
not transfer any property interest to a third party
until the decision on appeal becomes final, unless
the defendant consents in writing or on the record.
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() Subsequently Located Property; Substitute
Property.

(1) On the government’s motion, the court may at
any time enter an order of forfeiture or amend an existing
order of forfeiture to include property that:

(A) is subject to forfeiture under an existing order of
forfeiture but was located and identified after that order was
entered; or

(B) is substitute property that qualifies for forfeiture
under an applicable statute.

{e) Subsequently Located Property; Substitute
Property.

(1) In General On the government’s motion, the

court may at any time enter an order of
forfeiture or amend an existing order of
forfeiture to include property that:

(A) is subject to forfeiture under an existing
order of forfeiture but was located and
identified after that order was entered; or

(B) is substitute property that qualifies for

forfeiture under an applicable statute.

(2) If the government shows that the property is subject
to forfeiture under Rule 32.2(e)(1), the court shall:

(A) enter an order forfeiting that property, or amend an
existing preliminary or final order to include it; and

(B) if a third party files a petition claiming an interest
in the property, conduct an ancillary proceeding under Rule
32.2(c). .

(3) There is no right to trial by jury under Rule 32.2(e).

STin seemn
Reduwdant py 1o (o) (1))

@)
property is subject to forfeiture under Rule
32.2(e)(1), the court must:

(A) enter an order forfeiting that property,

order to include it; and

rocedure. 1f the government shows that the

or

amend an existing preliminary or final

(B) ifathird party files a petition claiming

an interest in the property, conduct an
ancillary proceeding under Rule 32.2(

.
(3) Jury Trial Limited. There is no right to tria

c).
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to befstylistic only.
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by-jury under Rule 32.2(e). A
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Rule 33. New Trial

Rule 33. New Trial

On a defendant’s motion, the court may grant a new trial to
that defendant if the interests of justice so require. If trial
was by the court without a jury, the court may— on
defendant’s motion for new trial— vacate the judgment, take
additional testimony, and direct the entry of a new judgment.
A motion for a new trial based on newly discovered
evidence may be made only within three years after the
verdict or finding of guilty. But if an appeal is pending, the
court may grant the motion only on remand of the case. A
motion for a new trial based on any other grounds may be
made only within 7 days after the verdict or finding of guilty
or within such further time as the court may fix during the 7-
day period.

—
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(a) Defendant’s Motion. Upon the defendant’s
motion, the court may vacate any judgment and
grant a new trial if the interest of justice so requires.
If the case was tried without a jury, the court may
take additional testimony and enter a new judgment.

(b)

Time to File.

(1) Newly Discovered Evidence. A defendant

@

must file a motion for a new trial grounded on
newly discovered evidence within 3 years after
the verdict or finding of guilty. If an appeal is
pending, the court may not grant a motion for a
new trial until the appellate court remands the
case.

Other Grounds. A defendant must file a
motion for a new trial grounded on any reason
other than newly discovered evidence within 7
days after the verdict or finding of guilty, or

N 44 ~within such further time)the court sets during

the 7-day period.

COMMITTEE NOTE

The language of Rule 33 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminclogy consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 34. Arrest of Judgment Rule 34. Arresting Judgment

The court on motion of a defendant shall arrest judgment if | (a) In General. Upon the defendant’s motion or on its

the indictment or information does not charge an offense or own, the court must arrest judgment if:

if the court was without jurisdiction of the offense charged. died T
TheMmotion in arrest of judgm_enjshall be made within 7 (1) the indictment or information dees not charge
days affer verdict or finding of guilty, or after plea of guilty an offense; or ///

or nolo contendere, or within such further time as the court _ i

may fix during the 7-day period. (2) the court@ot have jurisdiction of the

charged offense. -
8 v adRect edament P
Cet—asrde

/ (b) Time to File. The defendant must move to i
; a-verdictor-finding-ofguilty within 7 days after ,

( W ﬁy CkaAan _—1~fAgverdict or finding of guilty, or aﬂereglea of guilty or
P (4,) > (CO’M hape 3 3,(5).) nolo contendere, or within such further time as the
i court may-set during the 7-day period.
COMMITTEE NOTE (Compape 33 o) (z))

The language of Rule 34 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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Rule 35. Correction or Reduction of Sentence Rule 35. Correcting or Reducing a Sentence

(a) Correction of Sentence on Remand. The court shall (a)
correct a sentence that is determined on appeal under 13
U.S.C. 3742 to have been imposed in violation of law, to
have been imposed as a result of an incorrect application of
the sentencing guidelines, or to be unreasonable, upon
remand of the case to the court-

(1) for imposition of a sentence in accord with the
findings of the court of appeals; or

(2) for further sentencing proceedings if, after such
proceedings, the court determines that the original
sentence was incorrect.

Correcting Clear Error. Within 7 days after
sentencing, the court may correct a sentence that
resulted from arithmetical, technical, or other clear
error.
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(b) Reduction of Sentence for Substantial Assistance. If
the Government so moves within one year after the sentence
is imposed, the court may reduce a sentence to reflect a
defendant’s subsequent, substantial assistance in
investigating or prosecuting another person in accordance
with the guidelines and policy statements issued by the
Sentencing Commission under 28 U.S.C. § 994. The court
may consider a government motion to reduce a sentence
made one year or more after the sentence is imposed if the
defendant’s substantial assistance involves information or
evidence not known by the defendant until one year or more
after sentence is imposed. In evaluating whether substantial
assistance has been rendered, the court may consider the
defendant’s pre-sentence assistance. In applying this
subdivision, the court may reduce the sentence to a level
below that established by statute as a minimum sentence..

)
®»

@

ot

&)

@

Reducing a Sentence for Substantial Assistance.

In General. Upon the government’s motion
made within one year after sentencing, the
court may reduce a sentence if:

(A) the defendant, after sentencing, provided
substantial assistance in investigating or
prosecuting another person; and

(B) reducing the sentence accords with the

Sentencing Commission’s guidelines
and policy statements.

Later Motion. The court may consider a
government motion to reduce a sentence made
more than one year after sentencing if the
defendant’s substantial assistance involved:

information not known to the defendant
until more than one year after

. sentencing; or .
S P ey
(B) information provided-by the defendantjto
the government within one year of  °.
mmhﬁl did not become
useful to the government until more than
one year after sentencing.

A

Evaluating Substantial Assistance. In
evaluating whether the defendant has provided
substantial assistance, the court may consider
the defendant’s presentence assistance.

Below Statutory Minimum. When acting
under Rule 35(b), the court may reduce the
sentence to a level below the minimum
sentence established by statute.

(c) Correction of Sentence by Sentencing Court. The
court, acting within 7 days after the imposition of sentence,
may correct a sentence that was imposed as the result of
arithmetical, technical, or other clear error.
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COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

The Committee deleted current Rule 35(a) (Correction on Remand). That rule, which currently addresses the issue
of the district court's actions following a remand on the issue of sentencing, was added by Congress in 1984. P.L. No.
98-473. The rule cross-references 18 U.S.C. § 3742, also enacted in 1984, which provides detailed guidance on the
various options available to the appellate courts in addressing sentencing errors. In reviewing both provisions, the
Committee concluded that Rule 35(a) was no longer needed. First, the statute clearly covers the subject matter, and
second, it is not necessary to address an issue that would be very clear to a district court following a decision by a court
of appeals.

Former Rule 35(c), which addressed the authority of the court to correct certain errors in the sentence, is now
located in Rule 35(a). )

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 35 is one of those rules. Another version of Rule 35, which includes a
substantive change, is being published simultaneously in a separate pamphlet. That version includes an amendment that
would authorize a court to hear a motion to reduce a sentence, more than one year after sentence was imposed, when the
defendant’s substantial assistance involved information known to the defendant within one year after sentencing, butno
motion was filed because the significance or usefulness of the information was not apparent until after the one-year
period had elapsed.
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Rule 36. Clerical Mistakes.

Rule 36. Clerical Error

Clerical mistakes in judgments, orders, or other parts of the
record and errors in the record arising from oversight or
omission may be corrected by the court at any time and after
such notice, if any, as the court orders.

After giving any notice it considers appropriate, the
court may at any time correct a clerical errorin a
judgment, order, or other part of the record, or correct an
error in the record arising from oversight or omission.

COMMITTEE NOTE

The language of Rule 36 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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VIII. APPEAL

Rule 37. Taking Appeal. [Abrogated 1968.]

Rule 37. [Reserved]

Rule 38, Stay of Execution

Rule 38. Staying a Sentence or a Disability

(a) Stay of Execution. A sentence of death shall be stayed
if an appeal is taken from the conviction or sentence.

(a) Death Sentence. The court must stay a death
sentence if the defendant appeals the conviction or
sentence.

(b) Imprisonment. A sentence of imprisonment shall be
stayed if an appeal is taken from the conviction or sentence
and the defendant is released pending disposition of appeal
pursuant to Rule 9(b) of the Federal Rules of Appellate
Procedure. If not stayed, the court may recommend to the
Attorney General that the defendant be retained at, or
transferred to, a place of confinement near the place of trial
or the place where an appeal is to be heard, for a period
reasonably necessary to permit the defendant to assist in the
preparation of an appeal to the court of appeals.

(b) Imprisonment.

(1) Stay Granted. If the defendant is released
pending appeal, the court must stay a sentence
of imprisonment. L
5 Place ef-Con
Stay Deniedj If the defendant is not released
pending appeal, the court may recommend to
the Attorney General that the defendant be
confined near the place of the trial or appeal
for a period reasonably necessary to permit the
defendant to assist in preparing the appeal.

@
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(c) Fine. A sentence to pay a fine or a fine and costs, if an
appeal is taken, may be stayed by the district court or by the
court of appeals upon such terms as the court deems proper.
The court may require the defendant pending appeal to
deposit the whole or any part of the fine and costs in the
registry of the district court, or to give bond for the payment
thereof, or to submit to an examination of assets, and it may
make any appropriate order to restrain the defendant from
dissipating such defendant’s assets. —

(T 38@)(2) 4(®,
Tht word s

s "Appropr ATE."

(c) Fine. If the defendant appeals, the district court, or
the court of appeals under Federal Rule of
Appellate Procedure 8, may stay a sentence to pay a

fine or a fine and costs. The court may stay the
sentence on any terms considered may
require the defendant to:
(1) deposit all or part of the fine and costs into the
district court’s registry pending appeal;
(2) post a bond to pay the fine and costs; or
(3) submit to an examination concerning the

)

defendant to refrain from dissipating assets.

defendant’s assets and, if appropriate, order the |

(d) Probation. A sentence of probation may be stayed if an
appeal from the conviction or sentence is taken. If the
sentence is stayed, the court shall fix the terms of the stay.

(d) Probation. If the defendant appeals, the court may
stay a sentence of probation. The court must set the

terms of any stay.
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() Notice to Victims and Restitution. * A sanction
imposed as part of the sentence pursuant to 18 U.S.C. 3555
or 3556 may, if an appeal of the conviction or sentence is
taken, be stayed by the district court or by the court of
appeals upon such terms as the court finds appropriate. The
court may issue such orders as may be reasonably necessary
to ensure compliance with the sanction upon disposition of
the appeal, including the entering of a restraining order or an
injunction or requiring a deposit in whole or in part of the
monetary amount involved into the registry of the district
court or execution of a performance bond.

M

@

(e) Restitution and Notice to Victims.

In General. If the defendant appeals, the
district court, or the court of appeals under
Federal Rule of Appellate Procedure 8, may
stay — on any terms considered appropriate -~
any sentence providing for notice under 18
U.S.C. § 3555 or restitution under 18 U.S.C.
§ 3556.

Ensuring Compliance. The court may issue
any order reasonably necessary to ensure
compliance with a notice or restitution order
after disposition of an appeal, including:
(A) arestraining order;

(B)
©

an injunction;

an order requiring the defendant to
deposit all or part of any monetary
restitution into the district court’s

registry; or

)

an order requiring the defendant to post
a bond.

() Disabilities. A civil or employment disability arising
under a Federal statute by reason of the defendant’s
conviction or sentence may, if an appeal is taken, be stayed
by the district court or by the court of appeals upon such
terms as the court finds appropriate. The court may enter a
restraining order or an injunction, or take any other action
that may be reasonably necessary to protect the interest
represented by the disability pending disposition of the
appeal.

®

Forfeiture. A stay of a forfeiture order is
governed by Rule 32.2(d).

Disability. If the defendant’s conviction or sentence
creates a civil or employment disability under
federal law, the district court, or the court of
appeals under Federal Rule of Appellate Procedure
8, may stay the disability pending appeal on any
terms considered appropriate. The court may issue
any order reasonably necessary to protect the
interest represented by the disability pending
appeal, including a restraining order or an
injunction.

4 The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless

Congress takes action otherwise.
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COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

The reference to Appellate Rule 9(b) is deleted. The Committee believed that the reference was unnecessary and
its deletion was not intended to be substantive in nature.

b
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Rule 39. Supervision of Appeal [Abrogated 1968]

Rule 39. [Reserved]

IX. SUPPLEMENTARY AND SPECIAL
PROCEEDINGS

TITLE VIIL. SUPPLEMENTARY AND
SPECIAL PROCEEDINGS

Rule 40. Commitment to Another District

Rule 40. Arrest for Failing to Appear in Another
Dlstnctm( ",

(a) Appearance Before Federal Magistrate Judge. Ifa
person is arrested in a district other than that in which the
offense is alleged to have been committed, that person shall
be taken without unnecessary delay before the nearest
available federal magistrate judge, in accordance with the
provisions of Rule 5. Preliminary proceedings concerning
the defendant shall be conducted in accordance with Rules 5
and 5.1, except that if no preliminary examination is held
because an indictment has been returned or an information
filed or because the defendant elects to have the preliminary
hearing conducted in the district in which the prosecution is
pending, the person shall be held to answer upon a finding
that such person is the person named in the indictment,
information, or warrant. If held to answer, the defendant
shall be held to answer in the district court in which the
prosecution is pending — provided that a warrant is issued in
that district if the arrest was made without a warrant — upon
production of the warrant or 2 certified copy thereof. The
warrant or certified copy may be produced by facsimile
transmission.

(a) In General XK persor[arrested under a warrant
issued in another district for failing to appear — as
required by the terms of that person’s release under
18 U.S.C. §§ 3141-3156 or by a subpoena — fmust
be taken without unnecessary delay before a
magistrate judge in the district of the arrest.

(b) Proceedings. The judge must proceed under Rule
5(c)(2) as applicable.

(c) Release or Detention Order. The judge may
modify any previous release or detention order
issued in another district, but must state in writing
the reasons for doing so.

'7‘/7 3 /é'&RSoN
( 6 Wit p/
“ B

HeTweeN

(b) Statement by Federal Magistrate Judge. In addition to
the statements required by Rule 5, the federal magistrate
judge shall inform the defendant of the provisions of Rule
20.

and vesb:)

(c) Papers. If a defendant is held or discharged, the papers
in the proceeding and any bail taken shall be transmitted to
the clerk of the district court in which the prosecution is
pending.
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(d) Arrest of Probationer or Supervised Releasee. If 2
person is arrested for a violation of probation or supervised
release in a district other than the district having jurisdiction,
such person must be taken without unnecessary delay before
the nearest available federal magistrate judge. The person
may be released under Rule 46(c). The federal magistrate
judge shall:

(1) Proceed under Rule 32.1 if jurisdiction over the
person is transferred to that district;

(2) Hold a prompt preliminary hearing if the alleged
violation occurred in that district, and either () hold
the person to answer in the district court of the district
having jurisdiction or (ii) dismiss the proceedings and
so notify the court; or .

(3) Otherwise order the person held to answer in the
district court of the district having jurisdiction upon
production of certified copies of the judgment, the
warrant, and the application for the warrant, and upon
a finding that the person before the magistrate judge is
the person named in the warrant.

(e) Arrest for Failure to Appear. If a person is arrested on
a warrant in a district other than that in which the warrant
was issued, and the warrant was issued because of the failure
of the person named therein to appear as required pursuant to
a subpoena or the terms of that person’s release, the person
arrested must be taken without unnecessary delay before the
nearest available federal magistrate judge. Upon production
of the warrant or a certified copy thereof and a finding that
the person before the magistrate judge is the person named
in the warrant, the federal magistrate judge shall hold the
person to answer in the district in which the warrant was
issued.

(f) Release or Detention. If a person was previously
detained or conditionally released, pursuant to chapter 207
of title 18, United States Code, in another district where a
warrant, information, or indictment issued, the federal
magistrate judge shall take into account the decision
previously made and the reasons set forth therefor, if any,
but will not be bound by that decision. If the federal
magistrate judge amends the release or detention decision or
alters the conditions of release, the magistrate judge shall set
forth the reasons therefor in writing.
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COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

Rule 40 has been completely revised. The Committee believed that it would be much clearer and more helpful to
locate portions of Rule 40 in Rules 5 (initial appearances), 5.1 (preliminary hearings), and 32.1 (revocation or
modification of probation or supervised release). Accordingly, current Rule 40(a) has been relocated in Rules 5 and5.1.
Current Rule 40(b) has been relocated in Rule 5(c)(2)(B) and current Rule 40(c) has been moved to Rule 5(c)(2)(F).

Current Rule 40(d) has been relocated in Rule 32.1(a)(5). Current Rule 40(e)(1) is now located in revised Rule
40(a). Current Rule 40(e)(2) is now in revised Rule 40(b) and current Rule 40(f) is revised Rule 40(c).
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Rule 41. Search and Seizure Rule 41. Search and Seizure

(a) Authority to Issue Warrant. Upon the request of a (a) Scope and Definitions.

federal law enforcement officer or an attorney for the

government, a search warrant authorized by this rule may be (1) Scope. This rule does nat modify any statute
issued (1) by a federal magistrate judge, or a state court of regulating search or seizure, or the issuance
record within the federal district, for a search of property or and execution of a search warrant in special
for a person within the district and (2) by a federal circumstances.

magistrate judge for a search of property or for a person
either within or outside the district if the property or person
is within the district when the warrant is sought but might
move outside the district before the warrant is executed.

(2) Definitions. The following definitions apply
under this rule:

(A) ‘"Property" includes documents, books,
papers, any other tangible objects, and
information.

(B) "Daytime" means the hours between
6:00 a.m. and 10:00 p.m. according to
I, _local time.

—

©) "Federm’-?nforcement officer"

(0\;5/%% wowtd cRin . <© means a government agent (other than
(<

¢ 4,21 y NN an attorney for the government) who is
oy engaged in
t} SRt A d{b LT'\‘/ ¢S criminal laws and is within any
77'1 Wa/ﬁ«" H)7 . ) category of officers authorized by the
Attorney General to request the®—

—er——issuanee-of a search warrant.
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(b) Authority to Issue a Warrant. At the request of
a federal lawizgn
for the government:

forcement officer or an attorney

a magistrate judge having authority in the
district — or if none is reasonably available,
a judge of a state court of record in the
district — may issue a warrant to search for
and seize a person or property located within
the district; and

a magistrate judge may issue a warrant for a

person or property outside the district if the

person or property is located within the

district when the warrant is issued but might

move\outside the district before the warrant
_is executed.

MovE. ,,7‘;1% ?)

(b) Property or Persons Which May be Seized With a
Warrant. A warrant may be issued under this rule to search
for and seize any (1) property that constitutes evidence of
the commission of a criminal offense; or (2) contraband, the
fruits of the crime, or things otherwise criminally possessed;
or (3) property designed or intended for use or which has
been used as the means of committing a criminal offense; or
(4) person for whose arrest there is probable cause, or who is
unlawfully restrained.

™
@)

(E))

@

(c) Personsor Propérty Subject to Search or
Seizure. A warrant may be issued for any of the
following:

evidence of i56i a crime;

contraband, fruits of crime, or other items
illegally possessed,

property designed for use, intended for use,
or used in committing a crime; or

a person to be arrested or a person who is
unlawfully restrained.
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(c) Issuance and Contents.

(1) Warrant Upon Affidavit. A warrant other than a
warrant upon oral testimony under paragraph (2) of this
subdivision shall issue only on an affidavit or affidavits
sworn to before the federal magistrate judge or state judge
and establishing grounds for issuing the warrant. If the
federal magistrate judge or state judge is satisfied that the
grounds for the application exist or that there is probable
cause to believe that they exist, that magistrate judge or
state judge shall issue a warrant identifying the property or
person to be seized and naming or describing the person or
place to be searched. The finding of probable cause may be
based upon hearsay evidence in whole or in part. Before
ruling on a request for a warrant the federal magistrate
judge or state judge may require the affiant to appear
personally and may examine under oath the affiant and any
witnesses the affiant may produce, provided that such
proceeding shall be taken down by a court reporter or
recording equipment and made part of the affidavit.

(d) Obtaining a Warrant.

(1) Probable Cause. After receiving an affidavit
or other information, a magistrate judge or a
judge of a state court of record must issue
the warrant if there is probable cause to
search for and seize a person or property
under Rule 41(c).

@

Requesting a Warrant in the Presence ofa
Judge.

(A) Warrant on an Affidavit. When a

B)

©)

federal lawenforcement officer or an
attorney for the government presents
an affidavit in support of a warrant, the
judge may require the affiant to appear
personally and may examine under
oath the affiant and any witness the
affiant produces.

Warrant on Sworn Testimony. The
judge may wholly or partially dispense
with a written affidavit and base a
warrant on sworn testimony if doing
so is reasonable under the
circumstances.

Recording Testimony. Testimony
taken in support of a warrant must be
recorded by a court reporter or by a
suitable recording device, and the
judge must file the transcript or
recording with the clerk, along with
any affidavit.

The warrant shall be directed to a civil officer of the United
States authorized to enforce or assist in enforcing any law
thereof or to a person so authorized by the President of the
United States.
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It shall command the officer to search, within a specified
period of time not to exceed 10 days, the person or place
named for the property or person specified. The warrant
shall be served in the daytime, unless the issuing authority,
by appropriate provision in the warrant, and for reasonable
cause shown, authorized its execution at times other than
daytime. It shall designate a federal magistrate judge to
whom it shall be returned.

(2) Warrant Upon Oral Testimony.

(A) General Rule. If the circumstances make it
reasonable to dispense, in whole or in part, with a written
affidavit, a Federal magistrate judge may issue a warrant
based upon sworn testimony communicated by telephone
or other appropriate means, including facsimile
transmission. _—

(B) Application. The person who is requesting the
warrant shall prepare a document to be known as a
duplicate original warrant and shall read such duplicate

original warrant, verbatim, to the Federal magistrate judge.

The Federal magistrate judge shall enter, verbatim, what is
so read to such magistrate judge on a document to be
known as the original warrant. The Federal magistrate
judge may direct that the warrant be modified.

(3) Requesting a Warrant by Telephonic or
Other Means.

(A) In General. A magistrate judge may
issue a warrant based on information
communicated by telephone or other
appropriate means, including facsimile
transmission.

(B) Recording Testimony. Upon learning
that an applicant is requesting a
warrant, a magistrate judge must:

(i) place under oath the applicant
and any person on whose
testimony the application is
based; and

(i) make a verbatim record of the
conversation with a suitable
L recording device, if available, or
&~ by)ourt reporter, or in writing,
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(C) Issuance. If the Federal magistrate judge is satisfied
that the circumstances are such as to make it reasonable to
dispense with a written affidavit and that the grounds for
the application exist or that there is probable cause to
believe that they exist, the Federal magistrate judge shall
order the issuance of a warrant by directing the person
requesting the warrant to sign the Federal magistrate
judge’s name on the duplicate original warrant. The
Federal magistrate judge shall immediately sign the
original warrant and enter on the face of the original
warrant the exact time when the warrant was ordered to be
issued. The finding of probable cause for a warrant upon
oral testimony may be based on the same kind of evidence
as is sufficient for a warrant upon affidavit.

(D) Recording and Certification of Testimony. When a
caller informs the Federal magistrate judge that the
purpose of the call is to request a warrant, the Federal
magistrate judge shall immediately place under oath each
person whose testimony forms a basis of the application
and each person applying for that warrant. If a voice
recording device is available, the Federal magistrate judge
shall record by means of such device all of the call after
the caller informs the Federal magistrate judge that the
purpose of the call is to request a warrant. Otherwise a
stenographic or longhand verbatim record shall be made. If
a voice recording device is used ora stenographic record
made, the Federal magistrate judge shall have the record
transcribed, shall certify the accuracy of the transcription,
and shall file a copy of the original record and the
transcription with the court. If a longhand verbatim record
is made, the Federal magistrate judge shall file a signed
copy with the court.

©

o)

Certifying Testimony. The magistrate
judge must have any recording or
court reporter’s notes transcribed,
certify the transcription’s accuracy,
and file a copy of the record and the
transcription with the clerk. Any
written verbatim record must be signed
by the magistrate judge and filed with
the clerk.

Suppression Limited. Absent a finding
of bad faith, evidence obtained from a
warrant issued under Rule 41(d)(3)(A)
is not subject to suppression on the
ground that issuing the warrant in that
manner was unreasonable under the
circumstances.
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(E) Contents. The contents of a warrant upon oral (¢) Issuing the Warrant.
testimony shall be the same as the contents of a warrant
upon affidavit. (1) In General. The magistrate judge or a judge
of a state court of record must issue the
warrant to an officer authorized to execute it

M mawer a copy to the district clerk.

(2) Contents of the Warrant. The warrant must
identify the person or property to be

< P 125" searchedercovertly-cbserved; identify any
e person or property to be seized, and
P D-Oé—s eh L e ) designate the magistrate judge to whom it

must be returned. The warrant must
command the officer to:

(A) execute the warrant within a specified
time no longer than 10 days;

(B) execute the warrant during the
daytime, unless the judge for good
cause expressly authorizes execution

at another time; and

(C) return the warrant to the magistrate
judge designated in the warrant.

Page -149-




(F) Additional Rule for Execution. The person who

executes the warrant shall enter the exact time of execution

on the face of the duplicate original warrant.

(3) Warrant by Telephonic or Other Means. If
a magistrate judge decides to issue a warrant
under Rule 41(d)(3)(A), the following
additional procedures apply:

(A)

(B)

©

Preparing a Proposed Duplicate
Original Warrant. The applicant must
prepare a "proposed duplicate original
warrant" and must read or otherwise

_ transmit the contents of that document

verbatim to the magistrate judge.

Preparing an Original Warrant. The
magistrate judge must enter the
contents of the proposed duplicate
original warrant into an original
warrant.

Modifications. The magistrate judge
may direct the applicant to modify the
proposed duplicate original warrant. In
that case, the judge must also modify
the original warrant.

(G) Motion to Suppress Precluded. Absent a finding of
bad faith, evidence obtained pursuant to a warrant issued
under this paragraph is not subject to a motion to suppress
on the ground that the circumstances were not such as to

make it reasonable to dispense with a written affidavit.

D)

Signing the Original Warrant and the
Duplicate Original Warrant. Upon
determining to issue the warrant, the
magistrate judge must immediately
sign the original warrant, enter on its

face the exact time W

and direct the applicant to sign the

judge’s name on the duplicate original
warrant. /
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(d) Execution and Return with Inventory. The officer
taking property under the warrant shall give to the person
from whom or from whose premises the property was taken
a copy of the warrant and a receipt for the property taken or
shall leave the copy and receipt at the place from which the
property was taken.

(COM/JARL

).)

@)(3)(d

/—’

() Executing and Returning the Warrant.
Noting The— (7(‘ ‘ —
Time. The officer executing the
warrant must enter on the face efthewarrant
the exact date and time it is executed.
“Thes
Inventory. Am officer executing the warrant
must also prepare and verify an inventory of

M
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@

any property seized asd must do so in the \
presence of: o/he % y

B the person from whom, or from whose
premises, the property was takenif>—
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either of these persons is not present,

o E)
at least one other credible person.

(3) Receipt. The officer executing the warrant
must:

(A) give a copy of the warrant anda
receipt for the property taken to the
person from whom, or from whose
premises, the property was taken; or

leave a copy of the warrant and receipt
at the place where the officer took the

property.

(B)

The return shall be made promptly and shall be accompanied
by a written inventory of any property taken. The inventory
shall be made in the presence of the applicant for the warrant
and the person from whose possession or premises the
property was taken, if they are present, or in the presence of
at least one credible person other than the applicant for the
warrant or the person from whose possession or premises the
property was taken, and shall be verified by the officer. The
federal magistrate judge shall upon request deliver a copy of
the inventory to the person from whom or from whose
premises the property was taken and to the applicant for the
warrant.

Return. The officer executing the warrant
must promptly return it — together with a
copy of the inventory —to the magistrate
judge designated on the warrant. The judge
must, on request, give a copy of the ,
inventory to the person from whomjor from
— whose premiseszthe property was taken and

to the applicant for the warrant.

@

J
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() Motion for Return of Property. A person aggrieved by
an unlawful search and seizure or by the deprivation of
property may move the district court for the district in which
the property was seized for the return of the property on the
ground that such person is entitled to lawful possession of
the property. The court shall receive evidence on any issue
of fact necessary to the decision of the motion. If the motion
is granted, the property shall be returned to the movant,
although reasonable conditions may be imposed to protect
access and use of the property in subsequent proceedings. If
a motion for return of property is made or comes on for
hearing in the district of trial after an indictment or
information is filed, it shall be treated also as a motion to
suppress under Rule 12.

(g) Motion to Return Property. A person aggrieved

by an unlawful search and seizure of property or
by the deprivation of property may move for the
property’s return. The motion must be filed in the
district where the property was seized. The court
must receive evidence on any factual issue
necessary to decide the motion. If it grants the
motion, the court must return the property to the
movant, but may impose reasonable conditions to
protect access to the property and its use in later
proceedings.

(f) Motion to Suppress. A motion to suppress evidence
may be made in the court of the district of trial as provided
in Rule 12.

()

Motion to Suppress. A defendant may move to
suppress evidence in the court where the trial will
occur, as Rule 12 provides.

(2) Return of Papers to Clerk. The federal magistrate
judge before whom the warrant is returned shall attach to the
warrant a copy of the return, inventory and all other papers
in connection therewith and shall file them with the clerk of
the district court for the district in which the property was
seized.

Forwarding Papers to the Clerk. The magistrate
judge to whom the warrant is returned must attach
to the warrant a gopy ot)the return, inventory, and
all other related papers and must deliver them to
the clerk in the district where the property was
seized.

(h) Scope and Definitions. This rule does not modify any
act, inconsistent with it, regulating search, seizure and the
issuance and execution of search warrants in circumstances
for which special provision is made. The term "property” is
used in this rule to include documents, books, papers and
any other tangible objects. The term "daytime" is used in this
rule mean hours from 6:00 a.m. to 10:00 p.m. according to
local time. The phrase "federal law enforcement officer” is
used in this rule to mean any government agent, other than
an attorney for the government as defined in Rule 54(c), who
is engaged in the enforcement of the criminal laws and is
within any category of officers authorized by the Attorney
General to request the issuance of a search warrant.

—
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COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only. Rule 41 has been completely reorganized to make it easier to read and apply its key provisions.

Current Rule 41(c)(1), which refers to the fact that hearsay evidence may be used to support probable cause, has been
deleted. That language was added to the rule in 1972, apparently to reflect emerging federal case law. See Advisory
Committee Note to 1972 Amendments to Rule 41 (citing cases). Similar language was added to Rule 4 in 1974. In the
intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee believed
that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence was
misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be considered.
For example, the rule made no reference to considering a defendant’s prior criminal record, which clearly may be
considered in deciding whether probable cause exists. See, e.g., Brinegarv. United States, 338U.S. 160 (1949) (officer’s
knowledge of defendant’s prior criminal activity). Rather than address that issue, or any other similar issues, the
Committee believed that the matter was best addressed in Rule 1101(d)(3), Federal Rules of Evidence. That rule
explicitly provides that the Federal Rules of Evidence do not apply to “preliminary examinations in criminal cases,
... issuance of warrants for arrest, criminal summonses, and search warrants." The Advisory Committee Note
accompanying that rule recognizes that: "The nature of the proceedings makes application of the formal rules of evidence
inappropriate and impracticable.” The Committee did not intend to make any substantive changes in practice by deleting
the reference to hearsay evidence.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will resuit
in significant changes in current practice. Rule 41 is one of those rules. Another version of Rule 41, which includes a
substantive change that would permit a judge to issue a warrant for a covert entry for purposes of noncontinuous
observation, is being published simultaneously in a separate pamphlet.
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Rule 42. Criminal Contempt

Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal
contempt except as provided in subdivision (a) of this rule
shall be prosecuted on notice. The notice shall state the time
and place of hearing, allowing a reasonable time for the
preparation of the defense, and shall state the essential facts
constituting the criminal contempt charged and describe it as
such. The notice shall be given orally by the judge in open
court in the presence of the defendant or, on application of
the United States attorney or of an attomney appointed by the
court for that purpose, by an order to show cause or an order
of arrest. The defendant is entitled to a trial by jury in any
case in which an act of Congress so provides. The defendant
is entitled to admission to bail as provided in these rules. If
the contempt charged involves disrespect to or criticism ofa
judge, that judge is disqualified from presiding at the trial or
hearing except with the defendant’s consent. Upon a verdict
or finding of guilt the court shall enter an order fixing the
punishment.

(@)

Disposition After Notice. Any person who
commits criminal contempt may be punished for
that contempt after prosecution on notice.

(1) Notice. The court must give the person

(2) Appointing a Prosecutor. The court must

&)

notice in open court, in an order to show
cause, or in an arrest order. The notice must:

(A) state the time and place of the trial;

(B) allow the defendant a reasonable time
to prepare a defense; and

(C) state the essential facts constituting the
charged criminal contempt and
describe it as such.

request that the contempt be prosecuted by
an attorney for the government, unless the
interest of justice requires @ppointment of 73
another attorney. If the government declines
the request, the court must appoint another
attorney to prosecute the contempt.

-

Trial and Disposition. A person being
prosecuted for criminal contempt is entitled
to a jury trial in any case in which federal
law so provides and must be released or
detained as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of a judge, that judge is disqualified
from presiding at the contempt trial or
hearing unless the defendant consents. Upon
a finding or verdict of guilty, the court must
impose the punishment.

(a) Summary Disposition. A criminal contempt may be
punished summarily if the judge certifies that the judge saw
or heard the conduct constituting the contempt and that it
was committed in the actual presence of the court. The order
of contempt shall recite the facts and shall be signed by the
judge and entered of record.

(M)

Summary Dispaosition. Notwithstanding any
other provision of these rules, the court may
summarily punish a person who commits criminal
contempt in its presence if the judge saw or heard
the contemptuous conduct and so certifies. The
contempt order must recite the facts, be signed by
the judge, and be filed with the clerk.
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COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The revised rule is intended to more clearly set out the procedures for conducting a criminal contempt proceeding.
The current rule implicitly recognizes that an attorney for the government may be involved in the prosecution of such
cases. Revised Rule 42(a)(2) now explicitly addresses the appointment of a "prosecutor” and adopts language to reflect
the holding in Young v. United States ex rel. Vuitton, 481 U.S. 787 (1987). In that case the Supreme Court indicated that
ordinarily the court should request that an attorney for the government prosecute the contempt; only if that request is
denied, should the court appoint a private prosecutor. The rule envisions that a disinterested counsel should be appointed
to prosecute the contempt.

Finally, Rule 42(b) has been amended to make it clear that a court may summarily punish a person for committing

contempt in the court’s presence without regard to whether other rules, such as Rule 32 (sentencing procedures), might
otherwise apply. See, e.g., United States v. Martin-Trigona, 759 F.2d 1017 (2d Cir. 1985).
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X. GENERAL PROVISIONS

TITLE IX. GENERAL PROVISIONS

Rule 43. Presence of the Defendant

Rale 43. Defendant’s Presence

(a) Presence Required. The defendant shall be present at
the arraignment, at the time of the plea, at every stage of the
trial including the impaneling of the jury and the return of
the verdict, and at the imposition of sentence, except as
otherwise provided by this rule.

otherwise, the defendant must be present at:

" (a) When Required. Unless this ruleLvides/
Jhe The

o))
@

(©))

the initial appearance,A arraignment, and plea;
A

every trial stage, including jury impanelment
and the return of the verdict; and

sentencing.

(b) Continued Presence Not Required. The further
progress of the trial to and including the return of the
verdict, and the imposition of sentence, will not be prevented
and the defendant will be considered to have waived the
right to be present whenever a defendant, initially present at
trial, or having pleaded guilty or nolo contendere,

(1) is voluntarily absent after the trial has commenced
(whether or not the defendant has been informed by the
court of the obligation to remain during the trial),

(2) in a noncapital case, is voluntarily absent at the
imposition of sentence, or

(3) after being warned by the court that disruptive
conduct will cause the removal of the defendant from the
courtroom, persists in conduct which is such as to justify
exclusion from the courtroom.

®)

When Not Required. A defendant need not be
present under any of the following circumstances:

1)

@

1©)

@

Organizational Defendant. The defendant is
an organization represented by counse! who
is present.

Misdemeanor Offense. The offense is
punishable by fine or by imprisonment for
not more than one year, or both, and with the
defendant’s written consent, the court
permits arraignment, plea, trial, and
sentencing to occur in the defendant’s
absence.

Conference or Hearing on a Legal
Question. The proceeding involves only a
conference or hearing on a question of law.

Sentence Correction. The proceeding
involves the correction or reduction of
sentence under Rule 35 or 18 U.S.C.

§ 3582(c).

Page -156-




(¢) Presence Not Required. A defendant need not be
present:

(1) when represented by counsel and the defendant is an

organization, as defined in 18 U.S.C. § 18;

(2) when the offense is punishable by fine or by
imprisonment for not more than one year or both, and the
court, with the written consent of the defendant, permits
arraignment, plea, trial, and imposition of sentence in the
defendant’s absence;

(3) when the proceeding involves only a conference or
hearing upon a question of law; or

(4) when the proceeding involves a reduction or

correction of sentence under Rule 35(b) or (c) or 18 U.S.C.

§ 3582(c).

( it eife

(c) Waiving Continued Presence.

(1) In General. A defendant who was initially
present at trial, or who had pleaded guilty or
nolo contendere, waives the right to be
present under the following circumstances:

(A) when the defendant is voluntarily
absent after the trial has begun,
regardless of whether the court
informed the defendant of an
obligation to remain during trial;

(B) in a noncapital case, when the
defendant is voluntarily absent during
sentencing; or

. (C) when the court warns the defendant

that it will remove the defendant from
the courtroom for disruptive behavior,
but the defendant persists in conduct
that justifies removal from the
courtroom.

7 ”‘;%.)

- (2) Waiver’s Effect. If the defendant waives the
gu_/ n Tight to be present under th , the trial

(

OR. b M 43 @) (J) may proceed to completion, including the

Hndtp 0 4 verdict’s return and sentencing, during the
/? 43(‘:) (’)r) defendant’s absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the

géneral restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

REPORTER’S NOTES

In publishing the "style” changes to the Federal Ru

separately any rule that includes

les of Criminal Procedure, the Committee decided to publish
what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments

that the Committee believes will result

in significant changes in current practice. Rule 43 is one of those rules. Another version of Rule 43, which recognizes

that the proposed Rules 5 and 10 would authorize video teleconferencing of certain

simultaneously in a separate pamphlet.

proceedings, is being published
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Rule 44. Right to and Assignment of Counsel (

Rule 44. Right to and Appointment of Counsel

(a) Right to Assigned Counsel. Every defendant who is
unable to obtain counsel shall be entitled to have counsel
assigned to represent that defendant at every stage of the
proceedings from initial appearance before the federal
magistrate judge or the court through appeal, unless the
defendant waives such appointment.

(a) Right to Appointed Counsel. A defendant who
- Annic] is-umable-to obtain eounsel is entitled to have
counsel appointed to represent the defendant at
every stage of the proceeding from initial
appearance through appeal, unless the defendant
waives this right.

(b) Assignment Procedure. The procedures for
implementing the right set out in subdivision (a) shall be
those provided by law and by local rules of court established
pursuant thereto.

()

Appointment Procedure. Federal law and local
court rules govern the procedure for
implementing the right to counsel.

(c) Joint Representation. Whenever two or more
defendants have been jointly charged pursuant to Rule 8(b)

©

Inquiry Into Joint Representation.

or have been joined for trial pursuant to Rule 13, and are (1) Joint Representation. ] oint representation
represented by the same retained or assigned counsel or by occurs when:
retained or assigned counsel who are associated in the
practice of law, the court shall promptly inquire with respect (A) two or more defendants have been
to such joint representation and shall personally advise each charged jointly under Rule 3(b) or
defendant of the right to the effective assistance of counsel, have been joined for trial under Rule
including separate representation. Unless it appears that 13; and
there is good cause to believe no conflict of interest is likely
to arise, the court shall take such measures as may be (B) the defendants are represented by the
appropriate to protect each defendant’s right to counsel. same counsel, or counsel who are
associated in law practice.
(@) Court’s Responsibilities in Cases of Joint
N Representation. The court must promptly
inquire about the propriety of joint
representation and must personally advise
each defendant of the right to the effective
assistance of counsel, including separate
representation. Unless there is good cause to
believe that no conflict of interest is likely to
arise, the court must take appropriate
" measures to protect each defendant’s right to
counsel.
COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

Revised Rule 44 now refers to the "appointment" of counsel, rather than the assignment of counsel; the Committee

believed the former term was more appropriate.

See 18 U.S.C. § 3006A. InRule 44(c), the term "retained or assigned"

has been deleted as being unnecessary, without changing the court’s responsibility to conduct an inquiry where joint

representation OCCurs.
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Rule 45. Time

Rule 45. Computing and Extending Time

(2) Computation. In computing any period of time the
day of the act or event from which the designated period of
time begins to run shall not be included. The last day of the
period so computed shall be included, unless it is a Saturday,
a Sunday, or a legal holiday, or, when the act to be done is
the filing of some paper in court, a day on which weather or
other conditions have made the office of the clerk of the
district court inaccessible, in which event the period runs
until the end of the next day which is not one of the
aforementioned days. When a period of time prescribed or
allowed is less than 11 days, intermediate Saturdays,
Sundays and legal holidays shall be excluded in the
computation. As used in these rules, "legal holiday"
includes New Year’s Day, Birthday of Martin Luther King,
Jr., Washington’s Birthday, Memorial Day, Independence -
Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, Christmas Day, and any other day
appointed as a holiday by the President or the Congress of
the United States, or by the state in which the district court is
held.

(a) Computing Time. The following rules apply in
computing any period of time specified in these
rules, any local rule, or any court order:

(1) Day of the Event Excluded. Exclude the day
of the act, event, or default that begins the
period.

(2) Exclusion from Brief Periods. Exclude
intermediate Saturdays, Sundays, and legal
holidays when the period is less than 11
days.

(3 Last Day. Include the last day of the period
unless it is a Saturday, Sunday, legal
holiday, or& day on which weather or other
conditions make the clerk’s office
inaccessible. When the last day is excluded,
the period runs until the end of the next day
that is not a Saturday, Sunday, legal holiday,
or day when the clerk’s office is
inaccessible.

(4) "Legal Holiday"” Defined. As used in this
rule, "legal holiday” means:

(A) New Year’s Day;
(B) Martin Luther King, Jr.’s Birthday;

(C) Presidents’ Day;
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(D) Memorial Day;

(E) Independence Day;

(F) Labor Day;

(G) Columbus Day;

(H) Veterans’ Day;

(1) Thanksgiving Day;
- () Christmas Day; and

(K) _any other day declared a holiday by
_71 ~~ the President,)Congress, or the state

where the district court is held.

(b) Enlargement. When an act is required or allowed to
be done at or within a specified time, the court for cause
shown may at any time in its discretion (1) with or without
motion or notice, order the period enlarged if request
therefor is made before the expiration of the period
originally prescribed or as extended by a previous order or
(2) upon motion made after the expiration of the specified
period permit the act to be done if the failure to act was the
result of excusable neglect; but the court may not extend the
time for taking any action under Rules 29, 33, 34 and 35,
except to the extent and under the conditions stated in them.

(b)  Extending Time.

(1) In General. When an act must or may be
done within a specified period, the court on
its own may extend the time, or for good
cause may do so on a party’s motion made:

(A) before the originally prescribed or
L previously extended time expires; or

/7
i €CAus (B) after the time expires if the party failed
v, to act excusable neglect.

(2) Exceptions. The court may not extend the
time to take any action under Rules 29, 33,
34, and 35, except as stated in those rules.

[(c) Unaffected by Expiration of Term.] Rescinded Feb.

28, 1966, eff. July 1, 1966.

(@) For Motions; Affidavits. A written motion, other
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before
the time specified for the hearing unless a different period is
fixed by rule or order of the court. For cause shown such an
order may be made on ex parte application. When a motion
is supported by an affidavit, the affidavit shall be served
with the motion; and opposing affidavits may be served not
less than 1 day before the hearing unless the court permits
them to be served at a later time.

"AH chudnbty Fo " —
FradAnatly ; AT Len,

Compaine 577 (o) (Z))
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(¢) Additional Time After Service by Mail. Whenever a
party has the right or is required to do an act within a
prescribed period after the service of a notice or other paper
upon that party and the notice or other paper is served by
mail, 3 days shall be added to the prescribed period.

(c) Additional Time After Service. When these
rules permit or require a party to act within a
specified pericd after a notice or a paper has been
served on that party, 3 days are added to the

/_\(Ee_:ri&i;t::rvice occurs in th nner provided
under 5(bY2)B), (C), or (D) ederal
Rulef of Civil Proce “Tt/

COMMITTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

In Rule 45(a)(4)(C), the term "Presidents’ Day" is used instead of "Washington’s Birthday" — the term used in the
statute. The former term reflects the prevalent modern usage and was selected to conform the rule to the recently restyled

Federal Rules of Appellate Procedure.

The additional three days provided by Rule 45(c) is extended to the means of service authorized by the new paragraph
(D) added to Rule 5(b) of the Federal Rules of Civil Procedure, including — with the consent of the person served —
service by electronic means. The means of service authorized in civil actions apply to criminal cases under Rule 49 (b).

Rule 45(d), which governs the timing of written motions and affidavits, has been moved to Rule 47.
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Rule 46. Release from Custody

Rule 46. Release from Custody; Supervising Detention

(a) Release Prior to Trial. Eligibility for release prior to (a) Before Trial. The provisions of 18 U.S.C.
trial shall be in accordance with 18 U.S.C. §§ 3142 and §§ 3142 and 3144 govern pretrial release.
3144.

(b) Release During Trial. A person released before trial (b) During Trial. A person released before trial
shall continue on release during trial under the same terms continues on release during trial under the same
and conditions as were previously imposed unless the court terms and conditions. But the court may order
determines that other terms and conditions or termination of different terms and conditions or terminate the
release are necessary to assure such person’s presence during release if necessary to ensure that the person will
the trial or to assure that such person’s conduct will not be present during trial or that the person’s
obstruct the orderly and expeditious progress of the trial. conduct will not obstruct the orderly and

expeditious progress of the trial.

(¢) Pending Sentence and Notice of Appeal. Eligibility (c) Pending Sentencing or Appeal. The provisions
for release pending sentence or pending notice of appeal or of 18 U.S.C. § 3143 govern release pending
expiration of the time allowed for filing notice of appeal, sentencing or appeal. The burden of establishing
shall be in accordance with 18 U.S.C. § 3143. The burden of that the defendant will not flee or pose a danger to
establishing that the defendant will not flee or pose a danger any other person or to the community rests with
to any other person or to the community rests with the the defendant.
defendant.

(d) Pending Hearing on a Violation of Probation
or Supervised Release. Rule 32.1(a)(6) governs
release pending a hearing on a violation of
probation or supervised release.

(d) Justification of Sureties. Every surety, except a (e) Surety. The court must not approve a bond unless

corporate surety which is approved as provided by law, shall
justify by affidavit and may be required to describe in the
affidavit the property by which the surety proposes to justify
and the encumbrances thereon, the number and amount of
other bonds and undertakings for bail entered into by the
surety and remaining undischarged and all the other
liabilities of the surety. No bond shall be approved unless
the surety thereon appears to be qualified.

any surety appears to be qualified. Every surety,
except a legally approved corporate surety, must
demonstrate by affidavit that its assets are
adequate. The court may require the affidavit to
describe the following:

the property that the surety proposes to use
as security;

49)

@

any encumbrance on that property;

(3) the number and amount of any other
undischarged bonds and bail undertakings
the surety has issued; and

(4) any other liability of the surety.
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(e) Forfeiture,

(1) Declaration. If there is a breach of condition of a
bond, the district court shall declare a forfeiture of the bail.

(2) Setting Aside. The court may direct that a forfeiture
be set aside in whole or in part, upon such conditions as the
court may impose, if a person released upon an execution
of an appearance bond with a surety is subsequently
surrendered by the surety into custody or if it otherwise
appears that justice does not require the forfeiture,

-

(j;t Sheg M kol /
PA,Z.‘I:A(,&\«.] Ag_'f /1’91/44_

|~

() Bail Forfeiture,. ~ MeAn/n z )

(1) Declaration. The court must declare the bajl
forfeited if a condition of the bond is
breached.

(2) Setting Aside. The court may set asxdegm ?
whole or in part)a bail forfeiture upon ny
b/ condition the court may imposenif:

—

—

(A) the surety later surrenders into custody
the person released on the surety’s
appearance bond; or

(B) it appears that justice does not require

bail forfeiture.

S
S

—

[i

£

' may remit it in whole or in part under the conditions

;COPICS to the obligors to their last known addresses.

<
3 Enforce;ﬁlt When a forfeiture has not been set
aside, the court shall on motion enter a judgment of default
and executxon may issue thereon. By entering into a bond
the obhgers submit to the jurisdiction of the district court
and irrevocably appoint the clerk of the court as their agent
upon ; whom any papers affecting their liability may be
servsed Their liability may be enforced on motion without
the necessity of an independent action. The motion and
such notice of the motion as the court prescribes may be
served on the clerk of the court, who shall forthwith mail

(4) Remission. After entry of such judgment, the court

applying to the setting aside of forfeiture in paragraph (2)

of this subdivision. /

,"/"/
(Tt tore e
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(3) Enforcement.

(A) Default Judgment and Execution. If it
does not set aside a bail forfeiture, the
7 court mustlupon the government’s

R -~ motiomenter a default judgment.

(B) Jurisdiction and Service. By entering
into a bond, each surety submits to the
district court’s jurisdiction and

/ irrevocably appoints the district clerk

/ as its agent to receive service of any

filings affecting its liability.

(C) Motion to Enforce. The court may ,3

~tupon the government’s motion)enforce
/ )

the surety’s liability without an
independent action. The government
must serve any motion, and notice as
the court prescribes, on the district
clerk. If so served, the clerk must
promptly mail a copy to the surety at
its last known address.

(4) Remission. After entering a judgment under
Rule 46(f)(3), the court may remit{in whole

/o’r’f@he Jjudgment under the Same
7 conditiors specified in Rule 46(f)(2).

N
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(f) Exoneration. When a condition of the bond has been
satisfied or the forfeiture thereof has been set aside or
remitted, the court shall exonerate the obligors and release
any bail. A surety may be exonerated by a deposit of cash in
the amount of the bond or by a timely surrender of the
defendant into custody.

Exoneration. The court must exonerate the surety
and release any bail when a bond condition has
been satisfied or when the court has set aside or
remitted the forfeiture. The court must exonerate
a surety who deposits cash in the amount of the
bond or timely surrenders the defendant into
custody.

(g) Supervision of Detention Pending Trial. The court
shall exercise supervision over the detention of defendants
and witnesses within the district pending trial for the purpose
of eliminating all unnecessary detention. The attorney for
the government shall make a biweekly report to the court
listing each defendant and witness who has been held in
custody pending indictment, arraignment, or trial for a
period in excess of ten days. As to each witness so listed the
attorney for the government shall make a statement of the
reasons why such witness should not be released with or
without the taking of a deposition pursuant to Rule 15(a).
As to each defendant so listed the attorney for the
government shall make a statement of the reasons why the

defendant is still held in custody. -

AinvsT o
dtl 1.4

(h) Supervising Detention Pending Trial.

(1) In General. To eliminate unnecessary
detention, the court must supervise the
detention within the district of any
defe

.~ held as material witnesses:&——

/ Lo

(2) Reports. The attorney for the government
must report biweekly to the court, listing

; each material witness held in custody for

more than 10 days pending indictment,

arraignment, or trial. For each material

witness listed in the report, the attorney for

the government must state why the witness

should not be released with or without a

deposition being taken under Rule 15(a).

ol 7

t§ awaiting trial and of any personf?' B

(k) Forfeiture of Property. Nothing in this rule or in
chapter 207 of title 18, United States Code, shall prevent the
court from disposing of any charge by entering an order
directing forfeiture of property pursuant to 18 U.S.C.
3142(c)(1)(B)(xi) if the value of the property is an amount
that would be an appropriate sentence after conviction of the
offense charged and if such forfeiture is authorized by
statute or regulation.

/)
(i) Forfeiture of Property. The court may dispose
of a charged offense by ordering(forfeiture of 18
U.S.C. § 3142(c)(1)(B)(xi) property under 18
U.S.C. § 3146(d), if a fine in the amount of the
property’s value would be an appropriate sentence
for the charged offense.

T Detewtion Hearing s

)

i3

(i) Production of Statements.

(1) In General. Rule 26.2(a)-(d) and (f) applies at a
detention hearing held under 18 U.S.C. § 3142, unless the
court, for good cause shown, rules otherwise in a particular
case.

(2) Sanctions for Failure to Produce Statement. If a
party elects not to comply with an order under Rule 26.2(a)
to deliver a statement to the moving party, at the detention
hearing the court may not consider the testimony of a
witness whose statement is withheld.

[y
@ }\ ProducmgAStatementfc’

(1) In General Unless the court for good cause
rules otherwise, Rule 26.2(a)~(d) and (f)
applies at a detention hearing under 18
U.S.C. § 3142,
ot PRo ducug
(2) Sanctions for Eailure-to-Producea
Statement, If a party disobeys a Rule
/}/:_ZQZ_(-:} order to produce a witness’s
statement, the court must not consider that

witness’s testimony at the detention hearing.

Page
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COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Although the general rule is that an appeal to a circuit court deprives the district court of jurisdiction, Rule 46(c)
recognizes the apparent exception to that rule — that the district court retains jurisdiction to decide whether the defendant
should be detained, even if a notice of appeal has been filed. See, e.g., United States v. Meyers, 95 F.3d 1475 (10th Cir.
1996), cert. denied, 522 U.S. 1006 (1997) (initial decision of whether to release defendant pending appeal is to be made
by district court); United States v. Affleck, 765 F.2d 944 (10th Cir. 1985); Jago v. United States District Court, 570 F.2d
618 (6th Cir. 1978) (release of defendant pending appeal must first be sought in district court). See also Federal Rule
of Appellate Procedure 9(b) and the accompanying Committee Note.

{

Revised Rule 46(h) deletes the requirement that the attorney for the government file bi-weekly reports with the court
concerning the status of any defendants in pretrial detention. The Committee believed that the requirement was no longer
necessary in light of the Speedy Trial Act provisions. 18 U.S.C. §§ 3161, et. seq. On the other hand, the requirement that
the attorney for the government file reports regarding detained material witnesses has been retained in the rule.

Rule 46(i) addresses the ability of a court to order forfeiture of property where a defendant has failed to appear as
required by the court. The language in the current rule, Rule 46(h), was originally included by Congress. The new
language has been restyled with no change in substance or practice intended. Under this provision, the court may only
forfeit property as permitted under 18 U.S.C. §§ 3146(d) and 3142(c)(1)(B)(xi). The term "appropriate sentence" means
a sentence that is consistent with the Sentencing Guidelines.
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Rule 47. Motions

Rule 47. Motions and Supporting Affidavits

An application to the court for an order shall be by motion.
A motion other than one made during a trial or hearing shall
be in writing unless the court permits it to be made orally. It
shall state the grounds upon which it is made and shall set
forth the relief or order sought. It may be supported by
affidavit.

@

(b)

2

In General. A party applying to the court for an
order must do so by motion.

Form and Content of a Motion. A motion —
except when made during a trial or hearing —
must be in writinglunless the court permits the
party to make the motion by other means. A
motion must state the grounds on which it is
based and the relief or order sought. A motion
may be supported by affidavit.

©

@

Timing of a Motion. A party must serve a
written motion — other than one that the court
may hear ex parte — and any hearing notice at
least 5 days before the hearing date, unless a rule
or court order sets a different period. For good
cause, the court may set a different period upon
ex parte application.

Affidavit Supporting a Motion. The moving
party must serve any supporting affidavit with the
motion. A responding party must serve any
opposing affidavit at least one day before the
hearing;pnless the court permits later service.

L

COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

In Rule 47(b), the word "orally" has been deleted. The Committee believed first, that the term should not act as a
limitation on those who are not able to speak orally and second, a court may wish to entertain motions through electronic
or other reliable means. Deletion of the term also comports with a similar change in Rule 26, regarding the taking of
testimony during trial. In place of that word, the Commiittee substituted the broader phrase "by other means.”
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Rule 48. Dismissal Rule 48. Dismissal —

(a) By Attorney for Government. The Attorney General (a) By the Government. The government may)\With
or the United States attorney may by leave of court file a 3 eave of courtdismiss an indictment, information,
dismissal of an indictment, information, or complaint and or complaint. The government may not dismiss
the prosecution shal! thereupon terminate. Such a dismissal the prosecution during trial without the
may not be filed during the trial without the consent of the defendant’s consent.
defendant.

(b) By the Court. The court may dismiss an

(b) By Court. If there is unnecessary delay in presenting indictment, information, or complaint if
the charge to the grand jury or in filing an information unnecessary delay occurs in:
against a defendant who has been held to answer to the
district court, or if there is unnecessary delay in bringing a (1) presenting a charge to a grand jury;
defendant to trial, the court may dismiss the indictment,
information, or complaint. (2) filing an information against a defendant; or

(3) bringing a defendant to trial.
COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

The Committee considered the relationship between Rule 48(b) and the Speedy Trial Act. See 18 U.S.C. §§ 3161,
et seq. Rule 48(b), of course, operates independently from the Act. See, e.g., United States v. Goodson, 204 F.3d 508
(4th Cir. 2000) (noting purpose of Rule 48(b)); United States v. Carlone, 666 F.2d 1112, 1116 (7th Cir. 1981) (suggesting
that Rule 48(b) could provide alternate basis in an extreme case to dismiss an indictment, without reference to Speedy
Trial Act); United States v. Balochi, 527 F.2d 562, 563-64 (4th Cir. 1976) (per curiam) (Rule 48(b) is broader in
compass). In re-promulgating Rule 48(b), the Committee intends no change in the relationship between that rule and the

Speedy Trial Act.
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Rule 49. Service and Filing of Papers

Rule 49. Serving and Filing Papers

(a) Service: When Required. Written motions other than
those which are heard ex parte, written notices, designations
of record on appeal and similar papers shall be served upon
each of the parties.

(b) Service: How Made. Whenever under these rules or
by an order of the court service is required or permitted to be
made upon a party represented by an attorney, the service
shall be made upon the attorney unless service upon the
party personally is ordered by the court. Service upon the
attorney or upon a party shall be made in the manner
provided in civil actions.

(¢) Notice of Orders. Immediately upon the entry of an
order made on a written motion subsequent to arraignment
the clerk shall mail to each party a notice thereof and shall
make a note in the docket of the mailing. Lack of notice of
the entry by the clerk does not affect the time to appeal or
relieve or authorize the court to relieve a party for failure to
appeal within the time allowed, except as permitted by Rule
4(b) of the Federal Rules of Appellate Procedure.

(d) Filing. Papers required to be served shall be filed with
the court. Papers shall be filed in the manner provided in

@

{b)

©

@

‘When Required. A party must serve on every
other party any written motion (other than one to
be heard ex parte), written notice, designation of
the record on appeal, or similar paper.

How Made. Service must be made in the manner
provided for a civil action. When these rules or a
court order requires or permits service on a party
represented by an attorney, service must be made

on the attorney instead of the party/tnless the )
: 2

court orders otherwise.

Natice of a Court Order. When the court issues
an order on any post-arraignment motion, the
clerk must provide notice in manner provided

7 for a civil action. Except as Federal Rule of

Appellate Procedure 4(b) provides otherwise, the
clerk’s failure to give notice does not affect the
time to appeal, or relieve — or authorize the court
to relieve — a party’s failure to appeal within the
allowed time.

Filing. A party must file with the court a copy of
any paper the party is required to serve. A paper

civil actions. must be filed in anner provided for a civil
action.
[(e) Abrogated April 27, 1995, eff. December 1, 1995]
COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules.

Rule 49(c) has been amended to reflect proposed changes in the Federal Rules of Civil Procedure that permit (but
do not require) a court to provide notice of its orders and judgments through electronic means. See Federal Rules of Civil
Procedure 5(b) and 77(d). As amended, Rule 49(c) now parallels a similar extant provision in Rule 49(b), regarding

service of papers.
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Rule 50. Calendars; Plan for Prompt Disposition

Rule 50. Prompt Disposition

(a) Calendars. The district courts may provide for
placing criminal proceedings upon appropriate calendars.
Preference shall be given to criminal proceedings as far as
practicable.

(b) Plans for Achieving Prompt Disposition of
Criminal Cases. To minimize undue delay and to further
the prompt disposition of criminal cases, each district court
shall conduct a continuing study of the administration of
criminal justice in the district court and before United States
magistrate judges of the district and shall prepare plans for
the prompt disposition of criminal cases in accordance with
the provisions of Chapter 208 of Title 18, United States
Code.

Scheduling preference must be given to criminal
proceedings as far as practicable.

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

The first sentence in current Rule 50(a), which says that a court may place criminal proceedings on a calendar, has

been deleted. The Committee believed that the sentence simply stated a truism and was no longer necessary.

Current Rule 50(b), which simply mirrors 18 U.S.C. § 3165, has been deleted in its entirety. The rule was added in
1971 to meet congressional concerns in pending legislation about deadlines in criminal cases. Provisions governing
deadlines were later enacted by Congress and protections were provided in the Speedy Trial Act. The Committee

concluded that in light of those enactments, Rule 50(b) was no longer necessary.
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Rule 51. Exceptions Unnecessary.

Rule 51. Preserving Claimed Error

Exceptions to rulings or orders of the court are
unnecessary and for all purposes for which an exception has
heretofore been necessary it is sufficient that a party, at the
time the ruling or order of the court is made or sought,
makes known to the court the action which that party desires
the court to take or that party’s objection to the action of the
court and the grounds therefor; but if a party has no
opportunity to object to a ruling or order, the absence of an
objection does thereafter prejudice that party.

(a) Exceptions Unnecessary. Exceptions to rulings
or orders of the court are unnecessary.

(b) Preserving a Claim of Error. A party may
preserve a claim of error by informing the court —
when the court ruling or order is made or
sought — of the action the party wishes the court
to take, or the party’s objection to the court’s
action and the grounds for that objection. If a
party does not have an opportunity to object to a
ruling or order, the absence of an objection does
not later prejudice that party. A ruling or order
that admits or excludes evidence is governed by
Federal Rule of Evidence 103.

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

The Rule includes a new sentence that explicitly states that any rulings regarding evidence are governed by Federal
Rule of Evidence 103. The sentence was added because of concerns about the Supersession Clause, 28 U.S.C. § 2072(b),
of the Rules Enabling Act, and the possibility that an argument might have been made that Congressional approval of

this rule would supersede that Rule of Evidence.
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Rule 52. Harmless Error and Plain Error Rule 52. Harmless and Plain Error

(a) Harmless Error. Any error, defect, irregularity, or (a) Harmless Error. Any error, defect, irregularity,
variance which does not affect substantial rights shall be or variance that does not affect substantial rights
disregarded. must be disregarded.

(b) Plain Error. Plain errors or defects affecting (b) Plain Error. A plain error or defect that affects
substantial rights may be noticed although they were not substantial rights may be considered even though
brought to the attention of the court. it was not brought to the court’s attention.

COMMITTEE NOTE

The language of Rule 52 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 53. Regulation of Conduct in the Court Room. Rule 533.  Courtroom Photographing and
Broadcasting Prohibited

The taking of photographs in the court room during the Except as otherwise provided by statute or these rules,

progress of judicial proceedings or radio.broadcasting of the court must not permit the taking of photographs in the

judicial proceedings from the court room shall not be courtroom during judicial proceedings or the broadcasting

permitted by the court. of judicial proceedings from the courtroom.

¥

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Although the word "radio” has been deleted from the rule, the Committee does not believe that the amendment is a
substantive change but rather one that accords with judicial interpretation applying the current rule to other forms of
“broadcasting and functionally equivalent means. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279, n. 5 (11th
Cir. 1983) (television proceedings prohibited); United States v. McVeigh, 931 F. Supp. 753 (D. Colo. 1996) (release of
tape recordings of proceedings prohibited). Given modern technology capabilities, the Committee believed that a more
generalized reference to "broadcasting” is appropriate.

Also, although the revised rule does not explicitly recognize exceptions within the rules themselves, the restyled rule
recognizes that other rules might permit, for example, video teleconferencing, which clearly involves "broadcasting” of
the proceedings, even if only for limited purposes. :

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. That separate publication includes substantive amendments to Rules 5 and 10
that would permit video teleconferencing of initial appearances and arraignments and to Rule 26 that would permit
remote transmission of live testimony. Those amendments would thus impact on Rule 53.

Page -172-




Rule 54. Application and Exception

Rule 54. (Reserved)®

(a) Courts. These rules apply to all criminal proceedings
in the United States District Courts; in the District Court of
Guam; in the District Court for the Northern Mariana
Islands, except as otherwise provided in articles IV and V of
the covenant provided by the Act of March 24, 1976 (90
Stat. 263); and in the District Court of the Virgin Islands; in
the United States Courts of Appeals; and in the Supreme
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands shall be
by indictment or information as otherwise provided by law.

SAll of Rule 54 was moved to Rule {.
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(b) Proceedings.

(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the United States district
courts from state courts and govern all procedure after
removal, except that dismissal by the attomney for the
prosecution shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had
in any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate’
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as -
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable
to extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 — Juvenile Delinquency — so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327,
16 U.S.C. §§ 772-772i, or to proceedings against a witness
in a foreign country under 28 U.S.C. § 1784.
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(c) Application of Terms. As used in these rules the
following terms have the designated meanings.

"Act of Congress” includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

" Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of Guam
to act therein, and when applicable to cases arising under the
laws of the Northern Mariana Islands the Attorney General
of the Northern Mariana Islands or any other person or
persons as may be authorized by the laws of the Northern
Marianas to act therein.

"Civil action" refers to a civil action in a district court.

The words "demurrer," "motion to quash," "plea in
abatement,” "plea in bar" and "special plea in bar," or words
to the same effect, in any act of Congress shall be construed
to mean the motion raising a defense or objection provided
in Rule 12.

*District court” includes all district courts named in
subdivision (a) of this rule.

"Federal magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C. §§ 631-639, a judge
of the United States or another judge or judicial officer
specifically empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates.

"Judge of the United States" includes a judge of the district
court, court of appeals, or the Supreme Court.

"Law" includes statutes and judicial decisions.
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"Magistrate judge" includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or possession,
the Commonwealth of Puerto Rico, or the District of
Columbia, to perform a function to which a particular rule
relates, and a state or local judicial officer, authorized by 18
U.S.C. § 3041 to perform the functions prescribed by Rules
3,4,and 5.

"Qath" includes affirmations.
"Petty offense” is defined in 18 U.S.C. § 19.

"State” includes District of Columbia, Puerto Rico,
territory and insular possession.

"United States magistrate judge” means the officer
authorized by 28 U.S.C. §§ 631-639.

COMMITTEE NOTE
Certain provisions in current Rule 54 have been moved to revised Rule 1 as part of a general restyling of the Criminal

Rules to make them more easily understood and to make style and terminology consistent throughout the rules. Other
provisions in Rule 54 have been deleted as being unnecessary.
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Rule 55. Records Rule 55. Records

The clerk of the district court and each United States The clerk of the district court must keep records
magistrate judge shall keep records in criminal proceedings of criminal proceedings in the form prescribed by the
in such form as the Director of the Administrative Office of Director of the Administrative Office of the United
the United States Courts may prescribe. The clerk shall States Courts. The clerk must enter in the records every
enter in the records each order or judgment of the court and court order or judgment and the date of entry.

the date such entry is made.

COMMITTEE NOTE
The language of Rule 55 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 56. Courts and Clerks

Rule 56. When Court Is Open

The district court shall be deemed always open for the
purpose of filing any proper paper, of issuing and returning
process and of making motions and orders. The clerk’s
office with the clerk or a deputy in attendance shall be open
during business hours on all days except Saturdays, Sundays,
and legal holidays, but a court may provide by local rule or
order that its clerk’s office shall be open for specified hours
on Saturdays or particular legal holidays other than New
Year’s Day, Birthday of Martin Luther King, Jr.,
Washington’s Birthday, Memorial Day, Independence Day,
Labor Day, Columbus Day, Veterans Day, Thanksgiving
Day, and Christmas Day. :

@

(b)

(©)

In General. A district court is considered always
open for any filing, and for issuing and returning
process, making a motion, or entering an order.

Office Hours. The clerk’s office — with the clerk
or a deputy in attendance — must be open during
business hours on all days except Saturdays,
Sundays, and legal holidays.

Special Hours. A court may provide by local rule
or order that its clerk’s office will be open for
specified hours on Saturdays or legal holidays
other than New Year’s Day, Martin Luther King,
Jr.’s Birthday, Presidents’ Day, Memorial Day,
Independence Day, Labor Day, Columbus Day,
Veterans® Day, Thanksgiving Day, and Christmas
Day.

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

In Rule 56(c) the term "Presidents’ Day" is used in lieu of the term, "Washington’s Birthday." Although the latter
term is used in the statute, the former reflects the prevalent modern usage and is the term used in the recently restyled

Federal Rules of Appellate Procedure. See also Rule 45(2).
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(See 1)) —

Rule 57. Rules by District Courts

Rule 57. District Court Rules

{a) In General

(1) Each district court acting by a majority of its
district judges may, after giving appropriate public
notice and an opportunity to comment, make and amend
rules governing its practice. A local rule shall be
consistent with — but not duplicative of — Acts of
Congress and rules adopted under 28 U.S.C. § 2072 and
shall conform to any uniform numbering system
prescribed by the Judicial Conference of the United
States.

(2) A local rule imposing a requirement of form shall
not be enforced in a manner that causes a party to lose
rights because of nonwillful failure to comply with the

requirement.
(Com "
YL (6Y.)

In General i
CReating foenl Rud e/

(1) . Each district court acting by a majority of its
district judges may, after giving appropriate
public notice and an opportunity to
comment, make and amend rules governing
its practice. A local rule must be consistent
with — but not duplicative of — federal
statutes and rules adopted under 28 U.S.C.
§ 2072 and must conform to any uniform
numbering system prescribed by the Judicial
Conference of the United States.

Al on Enfore e%%,
(2) » ATocal rule imposing a réquirement of form

__must not be enforced in a manner that causes
/ a party to lose rights(because of

unintentional failure to comply with the
requirement.

(@

(b) Procedure When There Is No Controlling Law. A
judge may regulate practice in any manner consistent with
federal law, these rules, and local rules of the district. No
sanction or other disadvantage may be imposed for
noncompliance with any requirement not in federal law,
federal rules, or the local district rules unless the alleged
violator has been furnished in the particular case with actual
notice of the requirement.

(b) Procedure When There Is No Controlling Law.
A judge may regulate practice in any manner
consistent with federal law, these rules, and the
local rules of the district. No sanction or other
disadvantage may be imposed for noncompliance
with any requirement not in federal law, federal
rules, or the local district rules unless the alleged
violator was furnished with actual notice of the
requirement before the noncompliance.

(c) Effective Date and Notice. A local rule so adopted
shall take effect upon the date specified by the district court
and shall remain in effect unless amended by the district
court or abrogated by the judicial council of the circuit in
which the district is located. Copies of the rules and
amendments so made by any district court shall upon their
promulgation be furnished to the judicial council and the
Administrative Office of the United States Courts and shall
be made available to the public.

/

(c) Effective Date and Notice. A local rule adopted
© - under this Rule takes effect on the date specified
by the district court and remains in effect unless
amended by the district court or abrogated by the
judicial council of the circuit in which the district
is located. Copies of local rules and their
amendments, when promulgated, must be
furnished to the judicial council and the
Administrative Office of the United States Courts

and must be made available to the public.

CO

The language of Rule 57 has been amended as p

E NOTE

of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology ¢onsistent throughout the rules. These changes are intended to be

stylistic only.
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Rule 58. Procedure for Misdemeanors and Other Petty
Offenses

Rule 58. Petty Offenses and Other Misdemeanors

(a) Scope.

(1) In General. This rule governs the procedure and
practice for the conduct of proceedings involving
misdemeanors and other petty offenses, and for appeals
to district judges in such cases tried by United States
magistrate judges.

(2) Applicability of Other Federal Rules of
Criminal Procedure. In proceedings concerning petty
offenses for which no sentence of imprisonment will be
imposed the court may follow such provisions of these
rules as it deems appropriate, to the extent not
inconsistent with this rule. In all other proceedings the
other rules govern except as specifically provided in this
rule. .

(3) Definition. The term "petty offenses for which no
sentence of imprisonment will be imposed" as used in this
rule, means any petty offenses as defined in 18 U.S.C. § 19
as to which the court determines, that, in the event of
conviction, no sentence of imprisonment will actually be
imposed.

(a) Scope.

(1) In General. These rules apply in petty
offense and other misdemeanor cases and on
appeal to a district judge in a case tried by a
magistrate judge, unless this rule provides
otherwise.

(2) Petty Offense Case Without Imprisonment.
In a case involving a petty offense for which
no sentence of imprisonment will be
imposed, the court may follow any provision
of these rules that is not inconsistent with
this rule and that the court considers
appropriate.

(3) Definition. As used in this rule, the term
“petty offense for which no sentence of
imprisonment will be imposed" means a
petty offense for which the court determines
that, in the event of conviction, no sentence
of imprisonment will be imposed.

(b) Pretrial Procedures.

(1) Trial Document. The trial of a misdemeanor may
proceed on an indictment, information, or complaint or, in
the case of a petty offense, on a citation or violation notice.

(b) Pretrial Procedure.

(1) Charging Document. The trial of a
misdemeanor may proceed on an indictment,
information, or complaint. The trial of a
petty offense may also proceed on a citation
or violation notice.
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(2) Initial Appearance. At the defendant’s initial
appearance on a misdemeanor or other petty offense
charge, the court shall inform the defendant of:

(A) the charge, and the maximum possible
penaities provided by law, including payment of a
special assessment under 18 U.S.C. § 3013, and
restitution under 18 U.S.C. § 3663;

(B) the right to retain counsel;

(C) the right to request the appointment of counsel
if the defendant is unable to retain counsel, unless
the charge is a petty offense for which an
appointment of counsel is not required;

(D) the right to remain silent and that any
statement made by the defendant may be used
against the defendant;

(E) the right to trial, judgment, and sentencing
before a district judge, unless:
(i) the charge is a Class B misdemeanor motor-
vehicle offense, a Class C misdemeanor, or an
infraction; or
(ii) the defendant consents to trial, judgment, and
sentencing before the magistrate judge;

(F) the right to trial by jury before either a United
States magistrate judge or a district judge, unless the
charge is a petty offense; and

(G) the right to a preliminary examination in
accordance with 18 U.S.C. § 3060, and the general
circumstances under which the defendant may secure
pretrial release, if the defendant is held in custody
and charged with a misdemeanor other than a petty
offense.

(2) Initial Appearance. At the defendant’s
initial appearance on a petty offense or other
misdemeanor charge, the magistrate judge
must inform the defendant of the following:

A

(B)
©

5]

E)

é—tg-/‘
the charge, and the minimum and
maximum penalties, including,égzia]
assessment under 18 U.S.C. § 3013

and restitution under 18 U.S.C.
§ 3556;

the right to retain cd'unsel;

the right to request the appointment of

counsel if the defendant is unable to
retain counsel — unless the charge is a
petty offense for which the

appointment of counsel is not required;

the right to remain silent and that the
prosecution may use against the
defendant any statement that the
defendant makes;

the right to trial, judgment, and
sentencing before a district judge —
unless:

(i) thechargeisaClassB
misdemeanor motor-vehicle
offense, a Class C misdemeanor,
or an infraction; or

(i) the defendant consents to trial,
judgment, and sentencing before
a magistrate judge;

3

¥

(©)

the right to a jury trial before either a
magistrate judge or a district judge —
unless the charge is a petty offense;
and

if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5.1,
and the general circumstances, if any,
under which the defendant may secure
pretrial release.
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(3) Consent and Arraignment.

(A) Plea Before a United States Magistrate
Judge. A magistrate judge shall take the defendant’s
plea in a Class B misdemeanor charging a motor
vehicle-offense, a class C misdemeanor, or an
infraction. In every other misdemeanor case, a
magistrate judge may take the plea only if the
defendant consents either in writing or orally on the
record to be tried before the magistrate judge and
specifically waives trial before a district judge. The
defendant may plead not guilty, guilty, or with the
consent of the magistrate judge, nolo contendere.

(B) Failure to Consent. In a misdemeanor case —
other than a Class B misdemeanor charging a motor-
vehicle offense, a Class C misdemeanor, or an
infraction — magistrate judge shall order the
defendant to appear before a district judge for further
proceedings on notice, unless the defendant consents
to the trial before the magistrate judge.

(3) Arraignment.

(A) Plea Before a Magistrate Judge. A
magistrate judge may take the
defendant’s plea in a Class B
misdemeanor charging a motor®
vehicleCpffense, a class C
misdemeanor, or an infraction. In
every other misdemeanor case, a
magistrate judge may take the plea
only if the defendant consents either in
writing or on the record to be tried
before a magistrate judge and
specifically waives trial before a
district judge. The defendant may
v NEW@% the
consenY of the magstrate judge) nolo
(COMIA ARE contendere. * ! g%
1«)0).)
(B) Failure to Consent. Except for a Class
B misdemeanor charging a motor-
vehicle offense, a Class C
misdemeanor, or an infraction, the
magistrate judge must order a
defendant who does not consent to
trial before a magistrate judge to
appear before a district judge for
further proceedings.
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(¢) Additional Procedures Applicable Only to Petty
Offenses for Which No Sentence of Imprisonment Will
be Imposed. With respect to petty offenses for which no
sentence of imprisonment will be imposed, the following
additional procedures are applicable:

(1) Plea of Guilty or Nolo Contendere. No plea of
guilty or nolo contendere shall be accepted unless the court
is satisfied that the defendant understands the nature of the
charge and the maximum possible penalties provided by
law.

(2) Waiver of Venue for Plea and Sentence. A
defendant who is arrested, held, or present in a district
other than that in which the indictment, information,
complaint, citation, or violation notice is pending against
that defendant may state in writing a wish to plead guilty
or nolo contendere, to waive venue and trial in the district
in which the proceeding is pending, and to consent to ‘
disposition of the case in the district in which that
defendant was arrested, is held, or is present. Unless the
defendant thereafter pleads not guilty, the prosecution shall
be had as if venue were in such district, and notice of same
shall be given to the magistrate judge in the district where
the proceeding was originally commenced. The
defendant’s statement of a desire to plead guilty or nolo
contendere is not admissible against the defendant.

©

dl
CAsSe

Additional Procedures in Certain Petty
Offense Cases. The following procedures also

m involving a petty offense for which
n

o sentence of imprisonment will be imposed:

@

@

Guilty or Nolo Contendere Plea. The court
must not accept a guilty or nolo contendere
plea unless satisfied that the defendant
understands the nature of the charge and the
maximum possible penalty.

Waiving Venue.

(A) Conditions of Waiving Venue. If a
defendant is arrested, held, or present
in a district different from the one
where the indictment, information,
complaint, citation, or violation notice
is pending, the defendant may state in
writing a desire to plead guilty or nolo

« 7 contendere) to waive venue and trial in

’ the district where the proceeding is

P ~pending] and to consent to the court’s
disposing of the case in the district
where the defendant was arrested, is
held, or is present.

(B) Effect of Waiving Venue. Unless the
defendant later pleads not guilty, the
prosecution will proceed in the district
where the defendant was arrested, is
held, or is present. The district clerk
must notify the clerk in the original
district of the defendant’s waiver of
venue. The defendant’s statement of a
desire to plead guilty or nolo
contendere is not admissible against
the defendant.
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(3) Sentence. The court shall afford the defendant an
opportunity to be heard in mitigation. The court shalt then
immediately proceed to sentence the defendant, except that
in the discretion of the court, sentencing may be continued
to allow an investigation by the probation service or
submission of additional information by either party.

(4) Notification of Right to Appeal. After imposing
sentence in a case which has gone to trial on 2 plea of not
guilty, the court shall advise the defendant of the
defendant’s right to appeal including any right to appeal
the sentence. There shall be no duty on the court to advise
the defendant of any right of appeal after sentence is
imposed following a plea of guilty or nolo contendere,
except the court shall advise the defendant of any right to
appeal the sentence.

(3) Sentencing. The court must give the

defendant an opportunity to be heard in
mitigation and then proceed immediately to
sentencing. The court may, however,
postpone sentencing to allow the probation
service to investigate or to permit either
party to submit additional information.

(4) Notice of a Right to Appeal. After imposing

sentence in a case tried on a not-guilty plea,
the court must advise the defendant of a right
to appeal the conviction and of any right to
appeal the sentence. If the defendant was
convicted on a plea of guilty or nolo
contendere, the court must advise the
defendant of any right to appeal the

sentence.
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(d) Securing the Defendant’s Appearance; Payment in
Lieu of Appearance.

(d) Paying a Fixed Sum in Lieu of Appearance.

(1) In General. If the court has a local rule

(1) Forfeiture of Collateral. When authorized by local
rules of the district court, payment of a fixed sum may be
accepted in suitable cases in lieu of appearance and as
authorizing termination of the proceedings. Local rules
may make provision for increases in fixed sums not to
exceed the maximum fine which could be imposed.

(2) Notice to Appear. If a defendant fails to pay a fixed
sum, request a hearing, or appear in response to a citation
or violation notice, the clerk or a magistrate judge may
issue a notice for the defendant to appear before the court
on a date certain. The notice may also afford the defendant
an additional opportunity to pay a fixed sum in lieu of
appearance, and shall be served upon the defendant by
mailing a copy to the defendant’s last known address.

(3) Summons or Warrant. Upon an indictment or a
showing by one of the other documents specified in
subdivision (b)(1) of probable cause to believe that an
offense has been committed and that the defendant has
committed it, the court may issue an arrest warrant or, if no
warrant is requested by the attorney for the prosecution, a
summons. The showing of probable cause shall be made
in writing upon oath or under penalty of perjury, but the
affiant need not appear before the court. If the defendant
fails to appear before the court in response to a summons,
the court may summarily issue a warrant for the
defendant’s immediate arrest and appearance before the
court.

@

3

governing forfeiture of collateral, the court
may accept a fixed-sum payment in lieu of
the defendant’s appearance and end the case,
but the fixed sum may not exceed the
maximum fine allowed by law.

Notice to Appear. If the defendant fails to
pay a fixed sum, request a hearing, or appear
in response to a citation or violation notice,
the district clerk or a magistrate judge may
issue a notice for the defendant to appear
before the court on a date certain. The notice
may give the defendant an additional
opportunity to pay a fixed sum in lieu of
appearance. The district clerk must serve the
notice on the defendant by mailing a copy to
the defendant’s last known address.

Summons or Warrant. Upon an indictment,
or upon a showing by one of the other
charging documents specified in Rule
58(b)(1) of probable cause to believe that an
offense has been committed and that the
defendant has committed it, the court may
issue an arrest warrant or, if no warrant is
requested by the attorney for the
government, a summons. The showing of
probable cause must be made under oath or
under penalty of perjury, but the affiant need
not appear before the court. If the defendant
fails to appear before the court in response to
a summons, the court may summarily issue a
warrant for the defendant’s arrest.

(€) Record. Proceedings under this rule shall be taken
down by a reporter or recorded by suitable sound equipment.

@

Reeerd. The court must record any proceedings

uitable recording device.

/\éder this rule by using a court reporter or
s

(D New Trial. The provisions of Rule 33 shall apply.

i

New Trial. Rule 33 applies to a motion for a new
trial.

Ra@,&d/g f/m PB.OQ.G_%_J/N?/L.
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(g) Appeal.

(1) Decision, Order, Judgment or Sentence by a
District Judge. An appeal from a decision, order,
judgment or conviction or sentence by a district judge shall
be taken in accordance with the Federal Rules of Appellate
Procedure.

(2) Decision, Order, Judgment or Sentence by a
United States Magistrate Judge.

(A) Interlocutory Appeal. A decision or order by
a magistrate judge which, if made by a district judge,
could be appealed by the government or defendant
under any provision of law, shall be subject to an
appeal to a district judge provided such appeal is
taken within 10 days of the entry of the decision or
order. An appeal shall be taken by filing with the
clerk of court a statement specifying the decision or
order from which an appeal is taken and by serving a
copy of the statement upon the adverse party,
personally or by mail, and by filing a copy with the
magistrate judge.

(B) Appeal from Conviction or Sentence. An
appeal from a judgment of conviction or sentence by
a magistrate judge to a district judge shall be taken
within 10 days after entry of judgment. An appeal
shall be taken by filing with the clerk of the court a
statement specifying the judgment from which an
appeal is taken, and by serving a copy of the
statement upon the United States Attorney,
personally or by mail, and by filing a copy with the
magistrate judge.

(2 Appeal.

(1) From a District Judge’s Order or
Judgment. The Federal Rules of Appellate
Procedure govern an appeal from a district
judge’s order or a judgment of conviction or
sentence.

(2) From a Magistrate Judge’s Order or
Judgment.

(A) Interlocutory Appeal. Either party may
appeal an order of a magistrate judge
to a district judge within 10 days of its
entry if a district judge’s order could
similarly be appealed. The party
appealing must file a notice with the
clerk specifying the order being
appealed and)serve a copy on the

Mua™  adverse party.

(B) Appeal from a Conviction or Sentence.
A defendant may appeal a magistrate
judge’s judgment of conviction or
sentence to a district judge within 10
days of its entry. To appeal, the
defendant must file a notice with the
clerk specifying the judgment being
appealed and)serve a copy on the
attorney for the government.

Fanad
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(C) Record. The record shall consist of the
original papers and exhibits in the case together with
any transcript, tape, or other recording of the
proceedings and a certified copy of the docket entries
which shall be transmitted promptly to the clerk of
court. For purposes of the appeal, a copy of the
record of such proceedings shall be made available at
the expense of the United States to a person who
establishes by affidavit the inability to pay or give
security therefor, and the expense of such copy shall
be paid by the Director of the Administrative Office
of the United States Courts.

(D) Scope of Appeal. The defendant shall not be
entitled to a trial de novo by a district judge. The
scope of appeal shall be the same as an appeal from a
judgment of a district court to a court of appeals.

©

D)

Recard. The record consists of the
original papers and exhibits in the
case; any transcript, tape, or other
recording of the proceedings; and a
certified copy of the docket entries.
For purposes of the appeal, a copy of
the record of the proceedings must be
made available to a defendant who
establishes by affidavit an inability to
pay or give security for the record. The
Director of the Administrative Office
of the United States Courts must pay
for those copies.

Scope of Appeal. The defendant is not
entitled to a trial de novo by a district
judge. The scope of the appeal is the
same as in an appeal to the court of
appeals from a judgment entered by a
district judge.

3

Stay of Execution; Release Pending Appeal. The
provisions of Rule 38 relating to stay of execution
shall be applicable to a judgment of conviction or
sentence. The defendant may be released pending an
appeal in accordance with the provisions of law
relating to release pending appeal from a judgment
of a district court to a court of appeals.

&)

Stay of Execution and Release Pending
Appeal. Rule 38 applies to a stay of a
judgment of conviction or sentence. The
court may release the defendant pending
appeal under the law relating to release
pending appeal from a district court to a
court of appeals.

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

The title of the rule has been changed to "Petty Offenses and Other Misdemeanors." In Rule 58(c)(2)}(B) (regarding
waiver of venue), the Committee amended the rule to require that the "district clerk,” instead of the magistrate judge,
inform the original district clerk if the defendant waives venue and the prosecution proceeds in the district where the
defendant was arrested. The Committee intends no change in practice.

In Rule 58(g)(1) and (gX2)(A), the Committee deleted as unnecessary the word "decision" because its meaning is
covered by existing references to an "order, judgment, or sentence" by a district judge or magistrate judge. In the
Committee’s view, deletion of that term does not amount to a substantive change.
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Rule 59. Effective Date Rule 9 EffectiveDate—<————

These rules take effect on the day which is 3 months [Abregated—=
subsequent to the adjournment of the first regular session of
the 79th Congress, but if that day is prior to September 1,
1945, then they take effect on September 1, 1945. They
govern all criminal proceedings thereafter commenced and
so far as just and practicable all proceedings then pending.

COMMITTEE NOTE

Rule 59, which dealt with the effective date of the Federal Rules of Criminal Procedure, is no longer necessary and
has been abrogated.
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Raule 60. Title . . - Rule-60—Fitle—@—

These rules may be known and cited as the Federal Rules of [Abrogated—Q
Criminal Procedure.

COMMITTEE NOTE

The language of Rule 60, which reflected the title of the Federal Rules of Criminal Procedure, has been deleted as
being unnecessary.
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Rule 5. Initial Appearance

(a) In General.

(1) Appearance Upon Arrest.

(A) A person making an arrest within the United

defendant without

States _must take the

unnecessary delay before a magistrate judge. or

136
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6 FEDERAL RULES OF CRIMINAL PROCEDURE

before a state or local judicial officer as

Rule 5(c) provides.
(B) A person making an arrest outside the United

States must take the defendant without

unnecessary delay before a magistrate judge.
(2) Exceptions.
(A) An officer making an arrest under a warrant
issued upon a complaint charging solely a

violation of 18 U.S.C. § 1073 need not comply

with this rule if:

(i) the person arrested is transferred without

unnecessary delay to the custody of

appropriate state or local authorities in the

district of arrest: and
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FEDERAL RULES OF CRIMINAL PROCEDURE 7

(ii) an attorney for the government moves

promptly. in the district where the warrant

was issued, to dismiss the complaint.

(B) If a defendant is arrested for a violation of

probation or supervised release, Rule 32.1

applies.
(C) Ifadefendant is arrested for failing to appear in
another district, Rule 40 applies.

(3) Appearance Upon a Summons. When a defendant
appears in response to a summons under Rule 4. a
magistrate judge must proceed under Rule 5(d) or
(e). as applicable.

(b) Complaint Required. Ifadefendant is arrested without

a warrant, a complaint meeting Rule 4(a)’s requirement

of probable cause must be promptly filed in the district

where the offense was allegedly committed.
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108 (c) Initial Appearance; Transfer to Another District.

109 (1) Arrest in_the District Where the Offense Was
110 Allegedly Committed. If the defendant is arrested in
111 the district where the‘ offense was allegedly
112 committed:

113 (A) the initial appearance must be in that district:
114 and

115 (B) ifamagistrate judge is not reasonably available,
116 the initial appearance may be before a state or
117 local judicial officer.

118 (2) Arrestin a District Other Than the District Where
119 the Offense Was Allegedly Committed, If the
120 defendant is arrested in a district other than where
121 the offense was allegedly committed, the following
122 procedures apply:
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FEDERAL RULES OF CRIMINAL PROCEDURE 9

123 (A) the initial appearance must be in that district, or
124 in_an adjacent district if the appearance can
125 occur more promptly there:

126 (B) the judge must inform the defendant of the -
127 provisions of Rule 20;

128 (Q) ifthe defendant was arrested without a warrant,
129 the district court where the prosecution is
130 pending must first issue a warrant before the
131 magistrate judge transfers the defendant to that
132 district:

133 (D) the judge must conduct a preliminary hearing as
134 required under Rule 5.1 or Rule 58(b)(2)(G):
135 (E) the judge must transfer the defendant to the
136 district where the prosecution is pending if:
137 (i) the government produces the warrant, a
138 certified copy of the warrant, a facsimile of
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either, or other appropriate form of either:;

and

(i1) the judge finds that the defendant is the

same person named in the indictment,

information, or warrant; and

(F) when a defendant is transferred or discharged,
the court must promptly transmit the papers and
any bail to the clerk in the district where the
prosecution is pending.

(d) Procedure in a Felony Case.
(1) Advice. If the offense charged is a felony, the judge
must inform the defendant of the following:

(A) the complaint against the defendant, and any

affidavit filed with it;
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FEDERAL RULES OF CRIMINAL PROCEDURE 11

153 (B) the defendant’s right to retain counsel or to
154 request that counsel be appointed if the
155 defendant cannot obtain counsel;

156 (C) the circumstances, if any, under which the
157 defendant may sc;.cure pretrial release;

158 (D) any right to a preliminary hearing: and

159 (E) the defendant’s right not to make a statement,
160 and that any statement made may be used
161 against the defendant.

162 (2) Consultation with Counsel. The judge must allow
163 the defendant reasonable opportunity to consult with
164 counsel.

165 (3) Detention or Release. The judge must detain or
166 release the defendant as provided by statute or these
167 rules.
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12 FEDERAL RULES OF CRIMINAL PROCEDURE

(4) Plea. A defendant may be asked to plead only under

Rule 10.

(e¢) Procedurein a Misdemeanor Case. If the defendant is

charged with a misdemeanor only, the judge must inform
the defendant in accordance with Rule 58(b)(2).

(f) Video Teleconferencing. Video teleconferencing may
be used to conduct an appearance under this rule if the
defendant waives the right to be present.

[ALTERNATIVE VERSION]
(f) Video Teleconferencing. Video teleconferencing may

be used to conduct an appearance under this rule.

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the
procedures for initial appearances and to recognize that such
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FEDERAL RULES OF CRIMINAL PROCEDURE 13

appearances may be required at various stages of a criminal
proceeding, for example, where a defendant has been arrested for
violating the terms of probation.

Rule 5(a), which governs initial appearances by an arrested
defendant before a magistrate judge, includes several changes. The
firstis a clarifying change; revised Rule 5(a)(1) provides that a person
making the arrest must bring the defendant "without unnecessary
delay" before a magistrate judge, instead of the current reference to
"nearest available" magistrate. This language parallels changes in
Rule 4 and reflects the view that time is of the essence. The
Committee intends no change in practice. In using the term, the
Committee recognizes that on occasion there may be necessary delay
in presenting the defendant, for example, due to weather conditions or
other natural causes. A second change is non-stylistic, and reflects the
stated preference (as in other provisions throughout the rules) that the
defendant be brought before a federal judicial officer. Only if a
magistrate judge is not available should the defendant be taken before
a state or local officer.

The third sentence in current Rule 5(a), which states that a
magistrate judge must proceed in accordance with the rule where a
defendant is arrested without a warrant or given a summons, has been
deleted because it is unnecessary.

Rule 5(a)(1)(B) codifies the caselaw reflecting that the right to an
initial appearance applies not only when a person is arrested within the
United States but also when the an arrest occurs outside the United
States. See, e.g., United States v. Purvis, 768 F.2d 1237 (11th Cir.
1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In
these circumstances, the Committee believes — and the rule so
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provides — that the initial appearance should be before a federal
magistrate judge rather than a state or local judicial officer.

Rule 5(a)(2)(A) consists of language currently located in Rule 5
that addresses the procedure to be followed where a defendant has
been arrested under a warrant issued on a complaint charging solely
aviolationof 18 U.S.C. § 1073 (unlawful flight to avoid prosecution).
Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are intended
to make it clear that when a defendant is arrested for violating
probation or supervised release, or for failing to appear in another
district, Rules 32.1 or 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It
recognizes that a defendant may be subjected to an initial appearance
under this rule if a summons was issued under Rule 4, instead of an
arrest warrant. If the defendant is appearing pursuant to a summons
in a felony case, Rule 5(d) applies, and if the defendant is appearing
in a misdemeanor case, Rule 5(e) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a) that
if the defendant is arrested without a warrant, a complaint must be
promptly filed.

Rule 5(c) is a new provision and sets out where an initial
appearance is to take place. Ifthe defendant is arrested in the district
where the offense was allegedly committed, under Rule 5(c)(1) the
defendant must be taken to a magistrate judge in that district. If no
magistrate judge is reasonably available, a state or local judicial officer
may conduct the initial appearance. On the other hand, if the
defendant is arrested in a district other than the district where the
offense was allegedly committed, Rule 5(c)(2) governs. In those
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FEDERAL RULES OF CRIMINAL PROCEDURE 15

instances, the defendant must be taken to a magistrate judge within the
district of arrest, unless the appearance can take place more promptly
inan adjacent district. The Committee recognized that in some cases,
the nearest magistrate judge may actually be across a district’s lines.
The remainder of Rule 5(c)(2) includes material formerly located in
Rule 40.

Rule 5(d), derived from current Rule 5(c), has been retitled to
more clearly reflect the subject of that subdivision and the procedure
to be used if the defendant is charged with a felony. Rule 5(d)(4) has
been added to make clear that a defendant may only be called upon to
enter a plea under the provisions of Rule 10. That language is
intended to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to
Rule 5.1, which deals with preliminary hearings in felony cases.

[Alternate Version for Video Teleconferencing—Defendant’s
Consent Required. The major substantive change is in new Rule 5(f),
which permits video teleconferencing for an appearance under this
rule, if the defendant consents. This change reflects the growing
practice among state courts to use video teleconferencing to conduct
initial proceedings. A similar amendment has been made to Rule 10
concerning arraignments. In amending Rules 5, 10, and 43 (which
generally require the defendant’s presence at all proceedings), the
Committee was very much aware of the argument that permitting a
defendant to appear by video teleconferencing might be considered an
erosion of an important element of the judicial process. The
Committee nonetheless believed that in appropriate circumstances the
court, and the defendant, should have the option of using video
teleconferencing, as long as the defendant consents to that procedure.
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16 FEDERAL RULES OF CRIMINAL PROCEDURE

The question of when it would be appropriate for a defendant to
consent is not spelled out in the rule. That is left to the defendant and
the court in each case. Nor does the rule specify any particular
technical requirements regarding the system to be used.]

[Alternate Version for Video Teleconferencing —Defendant’s
Consent Not Required: The major substantive change is in new
Rule 5(f), which permits video teleconferencing for an appearance
under this rule, even if the defendant does not consent. This change
reflects the growing practice among state courts to use video
teleconferencing to conduct initial proceedings. A similar amendment
has been made to Rule 10 concerning arraignments. In amending
Rules 5, 10, and 43 (which generally require the defendant’s presence
at all proceedings), the Committee was very much aware of the
argument that permitting a defendant to appear by video
teleconferencing might be considered an erosion of an important
element of the judicial process. The Committee nonetheless believed
that in appropriate circumstances the court should have the option of
using video teleconferencing, even if the defendant does not consent
to that procedure. The question of when it would be appropriate to
do so is not spelled out in the rule. That is left to the court in each
case. Nor does the rule specify any particular technical requirements
regarding the system to be used.]

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
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will result in significant changes in current practice. Rule 5 is one of
those rules. In revising Rule 5, the Committee decided to also
propose a substantive change that would permit video
teleconferencing of initial appearances. Another version of Rule 5,
which does not include proposed Rule 5(f) is being published
simultaneously in a separate pamphlet. The version published here, in
turn, includes two alternatives for conducting video teleconferences.
One version requires that the defendant consent to the procedure.
The other version does not require a defendant’s consent. The
Committee decided to publish alternate versions to obtain a wider
range of public comments on the proposal, and in recognition of the
view of some that if the defendant is required to consent, video
teleconferencing will rarely be used and its benefits largely unrealized.
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party-the-eourt may not-eonsider-the-testimony-ofa
. ] o withheld:

Rule 5.1. Preliminary Hearing in a Felony Case -

(a) In General. If a defendant is charged with a felony, a

magistrate judge must conduct a preliminary hearing

unless:

(1) the defendant waives the hearing;

(2) the defendant is indicted; or

(3) the government files an information under Rule 7(b).

(b) Election of District. A defendant arrested in a district

other than where the offense was allegedly committed
may elect to have the preliminary hearing conducted in
the district where the prosecution is pending.

(c) Scheduling. The magistrate judge must hold the

preliminary hearing within a reasonable time, but no later
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than 10 days after the initial appearance if the defendant
is in custody and no later than 20 days if not in custody.

(d) Extending the Time. With the defendant’s consent and

(e

upon a showing of good cause — taking into account the
public interest in the prompt disposition of criminal
cases — a magistrate judge may extend the time limits in

Rule 5.1(c) one or more times. If the defendant does not

consent, the magistrate judge may extend the time limits
only on a showing that extraordinary circumstances exist
and justice requires the delay.

Hearing and Finding. At the preliminary hearing, the
defendant may cross-examine adverse witnesses and may
introduce evidence but cannot object to evidence on the
ground that it was unlawfully acquired. If the magistrate
judge finds probable cause to believe an offense has been
committed and the defendant committed it, the magistrate
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judge must promptly require the defendant to appear for
further proceedings.

Discharging the Defendant. If the magistrate judge
finds no probable cause to believe an offense has been
committed or the defendant cbmmitted it, the magistrate
judge must dismiss the complaint and discharge the

defendant. A _discharge does not preclude the

government from later prosecuting the defendant for the
same offense.

Records. The preliminary hearing must be recorded by
a_court reporter or by a suitable recording device. A
recording of the proceeding may be made available to any

party upon request. A copy _of the recording and a

transcript may be provided to any party upon request and

upon payment as required bv applicable Judicial

Conference regulations.

154



106

107

108

109

110

111

112

113

114

24 FEDERAL RULES OF CRIMINAL PROCEDURE

(h) Production of Statements.

(1) In General. Rule 26.2(a)-(d) and (f) applies at any

hearing under this rule, unless the magistrate judge

for good cause rules otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a

party disobeys a Rule 26.2(a) order to deliver a

statement to the moving party, the magistrate judge

must not consider the testimony of a witness whose

statement is withheld.

COMMITTEE NOTE

The language of Rule 5.1 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the
underlying statute, 18 U.S.C. § 3060, uses the phrase preliminary
examination, the Committee believes that the phrase preliminary
hearing is more accurate. What happens at this proceeding is more
than just an examination; it includes an evidentiary hearing, argument,
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and a judicial ruling. Further, the phrase preliminary hearing
predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second
paragraph of current Rule 5(c). Rule 5.1(b) addresses the ability of a
defendant to elect where a preliminary hearing will be held. That
provision is taken from current Rule 40(a).

Rule 5.1(c) and (d) include material currently located in
Rule 5(c): scheduling and extending the time limits for the hearing.
The Committee is aware that in most districts, magistrate judges
perform these functions. That point is also reflected in the definition
of "court" in Rule 1(b), which in turn recognizes that magistrate
judges may be authorized to act.

Rule 5.1(d) contains a significant change in practice. The revised
rule includes language that expands the authority of a United States
magistrate judge to grant a continuance for a preliminary hearing
conducted under the rule. Currently, the rule authorizes a magistrate
judge to grant a continuance only in those cases in which the
defendant has consented to the continuance. If the defendant does not
consent, then the government must present the matter to a district
court judge, usually on the same day. The proposed amendment
conflicts with 18 U.S.C. § 3060, which tracks the original language of
the rule and permits only district court judges to grant continuances
when the defendant objects. The Committee believes that this
restriction is an anomaly and that it can lead to needless consumption
of judicial and other resources. Magistrate judges are routinely
required to make probable cause determinations and other difficult
decisions regarding the defendant’s liberty interests, reflecting that the
magistrate judge’s role has developed toward a higher level of
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responsibility for pre-indictment matters. The Committee believes that
the change in the rule will provide greater judicial economy and that
it is entirely appropriate to seek this change to the rule through the
Rules Enabling Act procedures. See 28 U.S.C. § 2072(b). Under
those procedures, approval by Congress of this rule change would
supersede the parallel provisions in 18 U.S.C. § 3060.

Rule 5.1(e), addressing the issue of probable cause, contains the
language currently located in Rule 5.1(a), with the exception of the
sentence, "The finding of probable cause may be based upon hearsay
evidence in whole or in part." That language was included in the
original promulgation of the rule in 1972. Similar language was added
to Rule 4 in 1974. In the Committee Note on the 1974 amendment,
the Advisory Committee explained that the language was included to
make it clear that a finding of probable cause may be based upon
hearsay, noting that there had been some uncertainty in the federal
system about the propriety of relying upon hearsay at the preliminary
hearing. See Advisory Committee Note to Rule 5.1 (citing cases and
commentary). Federal law is now clear on that proposition. Thus, the
Committee believed that the reference to hearsay was no longer
necessary. Further, the Committee believed that the matter was best
addressed in Rule 1101(d)(3), Federal Rules of Evidence. That rule
explicitly states that the Federal Rules of Evidence do not apply to
"preliminary examinations in criminal cases, ... issuance of warrants for
arrest, criminal summonses, and search warrants." The Advisory
Committee Note accompanying that rule recognizes that: "The nature
of the proceedings makes application of the formal rules of evidence
inappropriate and impracticable." The Committee did not intend to
make any substantive changes in practice by deleting the reference to
hearsay evidence.
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Rule 5.1(f), which deals with the discharge of a defendant,
consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current
Rule 5.1(c). Instead of including detailed information in the rule itself
concerning records of preliminary hearings, the Committee opted
simply to direct the reader to the applicable Judicial Conference
regulations governing records. The Committee did not intend to make
any substantive changes in the way in which those records are
currently made available.

Finally, although the rule speaks in terms of initial appearances
being conducted before a magistrate judge, Rule 1(c) makes clear that
a district judge may perform any function in these rules that a
magistrate judge may perform.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 5.1 is one
of those rules. In revising Rule 5.1, the Committee decided to also
propose a substantive change that would permit a United States
magistrate judge to grant a continuance for a preliminary hearing
conducted under the rule where the defendant has not consented to
such a continuance. Another version of Rule 5.1 that does not include
that proposed change is being published simultaneously in a separate
pamphlet.
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Rule 10. Arraignment

(2) In General. Arraignment must be conducted in open

court and must consist of:

(1) ensuring that the defendant has a copy of the

indictment or information:
e e L X T T UL A ST VY

(2) reading the indictment or information to the

defendant or stating to the defendant the substance
of the charge; and then
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(3) asking the defendant to plead to the indictment or

information.

(b) Waiving Appearance. A defendant need not be present

for the arraignment if:

(1) the defendant has been charged by indictment or

misdemeanor information;

(2) the defendant, in a written waiver signed by both the

defendant and defense counsel, has waived

appearance_and has affirmed that the defendant

received a copy of the indictment or information and

that the plea is not guilty: and

(3) the court accepts the waiver.

(¢) Video Teleconferencing. Video teleconferencing may

be used to arraign a defendant if the defendant waives the

right to be arraigned in open court.
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31 [ALTERNATIVE VERSION]
32 (c) Video Teleconferencing. Video teleconferencing may
33 be used to arraign a defendant,

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

Read together, Rules 10 and 43 require the defendant to be
physically present in court for the arraj gnment. See, e.g., Valenzuela-
Gonzales v. United States, 915 F.2d 1276, 1280 (9th Cir. 1990)
(Rules 10 and 43 are broader in protection than the Constitution).
The amendments to Rule 10 create two exceptions to that
requirement. The first provides that the court may hold an
arraignment in the defendant's absence when the defendant has waived
the right to be present in writing and the court consents to that waiver.
The second permits the court to hold arraignments by video
teleconferencing when the defendant is at a different location. A
conforming amendment has also been made to Rule 43.

Inamending Rule 10 and Rule 43, the Committee was concerned
that permitting a defendant to be absent from the arraignment could
be viewed as an erosion of an important element of the judicial
process.  First, it may be important for a defendant to see and
experience first-hand the formal impact of the reading of the charge.
Second, it may be necessary for the court to personally see and speak
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with the defendant at the arraignment, especially when there is a real
question whether the defendant actually understands the gravity of the
proceedings. And third, there may be difficulties in providing the
defendant with effective and confidential assistance of counsel if
counsel, but not the defendant, appears at the arraignment.

The Committee nonetheless believed that in appropriate
circumstances the court, and the defendant, should have the option of
conducting the arraignment in the defendant's absence. The question
of when it would be appropriate for a defendant to waive an
appearance is not spelled out in the rule. That is left to the defendant
and the court in each case.

A critical element to the amendment is that no matter how
convenient or cost effective a defendant's absence might be, the
defendant's right to be present in court stands unless he or she waives
that right in writing. Under the amendment, both the defendant and
the defendant’s attorney must sign the waiver. Further, the
amendment requires that the waiver specifically state that the
defendant has received a copy of the charging instrument.

If the trial court has reason to believe that in a particular case the
defendant should not be permitted to waive the right, the court may
reject the waiver and require that the defendant actually appear in
court. That might be particularly appropriate when the court wishes
to discuss substantive or procedural matters in conjunction with the
arraignment and the court believes that the defendant’s presence is
important in resolving those matters.

The amendment does not permit waiver of an appearance when
the defendant is charged with a felony information. In that instance,
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the defendant is required by Rule 7(b) to be present in court to waive
the indictment. Nor does the amendment permit a waiver of
appearance when the defendant is standing mute, (see Rule 11(a)(4)),
or entering a conditional plea, (see Rule 1 1(a)(2)), a nolo contendere
plea, (see Rule 11(a)(3)), or a guilty plea, (see Rule 11(a)(1)). Ineach
of those instances the Committee believed that it was more
appropriate for the defendant to appear personally before the court.

It is important to note that the amendment does not permit the
defendant to waive the arraignment itself, which may be a triggering
mechanism for other rules.

[Alternate Version for Video Teleconferencing — Defendant’s
Consent Required. Rule 10(c) addresses the second substantive
change in the rule. That provision permits the court to conduct
arraignments through video teleconferencing, if the defendant waives
the right to be arraigned in court. Although the practice is now used
in state courts and in some federal courts, Rules 10 and 43 have
generally prevented federal courts from using that method for
arraignments in criminal cases. See, e. 8., Valenzuela-Gonzales v.
United States, supra (Rules 10 and 43 mandate physical presence of
defendant at arraignment and that arraignment take place in open
court; thus, pilot program for video teleconferencing not permitted).
A similar amendment was proposed by the Committee in 1993 and
published for public comment. The amendment was later withdrawn
from consideration in order to consider the results of several planned
pilot programs. Upon further consideration, the Committee believed
that the benefits of using video teleconferencing outweighed the costs
of doing so. This amendment also parallels an amendment in Rule 5(f)
that would permit initial appearances to be conducted by video
teleconferencing.
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The arguments for opposing video teleconferencing of
arraignments generally parallel those noted, supra, for permitting the
defendant to waive the right to be personally brought before a judicial
officer. Yet, if one accepts the argument that the defendant may
voluntarily waive a personal appearance altogether at the arraignment,
the same defendant should be able to consent to an arraignment from
aremote location. Further, the Committee was persuaded in part by
the fact that some districts deal with a very high volume of
arraignments of defendants who are in custody and because of the
distances involved, must be transported long distances. That
potentially presents security risks to law enforcement and court
personnel.

Although the rule requires the defendant to waive a personal
appearance for an arraignment, the rule does not require that the
waiver for video teleconferencing be in writing. Nor does it require
that the defendant waive that appearance in person, in open court. It
would normally be sufficient for the defendant to waive an appearance
while participating through a video teleconference.]

[Alternate Version for Video Teleconferencing — Defendant’s
Consent Not Required. Rule 10(c) addresses the second substantive
change in the rule. That provision permits the court to conduct
arraignments through video teleconferencing, even if the defendant
does not waive the right to be arraigned in court. Although the
practice is now used in state courts and in some federal courts,
Rules 10 and 43 have generally prevented federal courts from using
that method for arraignments in criminal cases. See, e.g., Valenzuela-
Gonzales v. United States, supra (Rules 10 and 43 mandate physical
presence of defendant at arraignment and that arraignment take place
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in open court; thus, pilot program for video teleconferencing not
permitted). A similar amendment was proposed by the Committee in
1993 and published for public comment. The amendment was later
withdrawn from consideration in order to consider the results of
several planned pilot programs. Upon further consideration, the
Committee believed that the benefits of using video teleconferencing
outweighed the costs of doing so. This amendment also parallels an -
amendment in Rule 5 that would permit initial appearances to be
conducted by video teleconferencing. In providing for video
teleconferencing of arraignments, even without the consent of the
defendant, the Committee was persuaded in part by the fact that some
districts deal with a very high volume of arraignments of defendants
who are in custody and because of the distances involved, must be
transported long distances. That potentially presents security risks to
law enforcement and court personnel. The Committee believed that
the beneficial use of video teleconferenced arraignments would be lost
if the defendant’s consent was required. Indeed, the pilot programs
noted, supra, were hampered by the fact that defendants rarely
consented to the use of video teleconferencing.]

The amendment leaves to the courts the decision first, whether to
permit video arraignments, and second, the procedures to be used.
The Committee was satisfied that the technology has progressed to
the point that video teleconferencing can address the concerns raised
in the past about the ability of the court and the defendant to see each
other and for the defendant and counsel to be in contact with each
other, either at the same location or by a secure remote connection.
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REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 10 is one of
those rules. This proposed revision of Rule 10 includes an amendment
that would permit the defendant to waive any appearance at an
arraignment and a second amendment that would permit use of video
teleconferencing for arraignments. Another version of Rule 10, which
does not include these significant amendments is being published
simultaneously in a separate pamphlet. This version of Rule 10, in
turn, includes alternate language relating to video teleconferencing,
with or without the defendant’s consent. One version requires that
the defendant consent to the procedure. The other version does not
require a defendant’s consent. The Committee opted to publish
alternate versions to obtain a wider range of public comments on the
proposal, and in recognition of the view of some that if the defendant
1s required to consent, the beneficial uses of video teleconferencing
will rarely be used.

£ Defendantis-Mental-Conditi
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Rule 12.2. Notice of Insanity Defense: Mental

Examination
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(a)

Notice of an Insanity Defense. A defendant who intends
to assert a defense of insanity at the time of the alleged
offense must notify an attorney for the government in

writing within the time provided for filing a pretrial

motion, or at any later time the court directs. A

defendant who fails to do so cannot rely on an insanity

defense. The court may — for good cause — allow the

defendant to file the notice late. grant additional trial-

preparation time, or make other appropriate orders.

Notice of Expert Evidence of a Mental Condition. If

a defendant intends to introduce expert evidence relating
to a mental disease or defect or any other mental
condition of the defendant bearing on either (1) the issue
of guilt or (2) the issue of punishment in a capital case,
the defendant must — within the time provided for the

filing of pretrial motions or at a later time as the court
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directs — notify an attorney for the government in

writing of this intention and file a copy of the notice with

the clerk. The court may, for good cause, allow late filing

of the notice or grant additional time to the parties to

prepare for trial or make any other appropriate order.

(¢) Mental Examination.

(1) Authority to Order Examination; Procedures.

(A) The court may upon motion of an attorney for

the government order the defendant to submit to

a_competency examination under 18 U.S.C.
§4241.

(B) If the defendant provides notice under

Rule 12.2(a), the court must. upon the

government’s motion, order the defendant to be
examined under 18 U.S.C. § 4242. If the

defendant provides notice under Rule 12.2(b)

171



85

86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

FEDERAL RULES OF CRIMINAL PROCEDURE 4]

the court may, upon the government’s motion,

order the defendant to be examined under

procedures ordered by the court.

(2) Disclosing Results and Reports of Capital

Sentencing Examination. The results and reports

of any examination conducted solely under Rule 12.2
(c)(1) after notice under Rule 12.2(b)(2) must be
sealed and must not be disclosed to any attorney for

the povernment or the defendant unless the

defendant is found guilty of one or more capital

crimes and the defendant confirms an intent to offer

during sentencing proceedings expert evidence on

mental condition.

(3) Disclosing Results and Reports of the Defendant’s

Expert Examination. _ After disclosure under

Rule 12.2(c)(2) of the results and reports of the
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government’s _examination, the defendant must
disclose to the government the results and reports of
any examination on mental condition conducted by

the defendant’s expert about which the defendant

intends to introduce expert evidence.

(4) Inadmissibility of a Defendant’s Statements. No

statement made by a defendant in the course of any

examination conducted under this rule (whether
conducted with or without the defendant’s consent),

no testimony by the expert based on the statement,

and no other fruits of the statement may be admitted
into evidence against the defendant in any criminal

proceeding except on an issue respecting mental

condition on which the defendant:

(A) has_introduced evidence of incompetency or

after notice under Rule 12.2(a) or (b)(1). or
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(B) has introduced expert evidence after notice

under Rule 12.2(b)(2).

(d) Failure to Comply. If the defendant fails to give notice

under Rule 12.2(b) or does not submit to an examination
when ordered under Rule 12.2(c), the court may exclude
any expert evidence from the defendant on the issue of
the defendant’s mental disease. mental defect, or any
other mental condition bearing on the defendant’s guilt or
the issue of punishment in a capital case.

Inadmissibility of Withdrawn Intention. Evidence of

an_intention as to which notice was given under

Rule 12.2(a) or (b), later withdrawn, is not, in any civil or

criminal proceeding, admissible against the person who

gave notice of the intention.
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COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the
general restyling of the Criminal Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only, except as
noted below.

The substantive changes to Rule 12.2 are designed to address five
issues. First, the amendments clarify that a court may order a mental
examination for a defendant who has indicated an intention to raise a
defense of mental condition bearing on the issue of guilt. Second, the
defendant is required to give notice of an intent to present expert
evidence of the defendant's mental condition during a capital
sentencing proceeding. Third, the amendments address the ability of
the trial court to order a mental examination for a defendant who has
given notice of an intent to present evidence of mental condition
during capital sentencing proceedings and when the results of that
examination may be disclosed. Fourth, the amendment addresses the
timing of disclosure of the results and reports of the defendant's expert
examination. Finally, the amendment extends the sanctions for failure
to comply with the rule's requirements to the punishment phase of a
capital case.

Under current Rule 12.2(b), a defendant who intends to offer
expert testimony on the issue of his or her mental condition on the
question of guilt must provide a pretrial notice of that intent. The
amendment extends that notice requirement to a defendant who
intends to offer expert evidence, testimonial or otherwise, on his or
her mental condition during a capital sentencing proceeding. As
several courts have recognized, the better practice is to require pretrial
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notice of that intent so that any mental examinations can be conducted
without unnecessarily delaying capital sentencing proceedings. See,
e.g., United States v. Beckford, 962 F. Supp. 748, 754-64 (E.D. Va.
1997); United States v. Haworth, 942 F. Supp. 1406, 1409 (D.N.M.
1996). The amendment adopts that view.

A change to Rule 12.2(c)(1) clarifies the authority of the court to
order mental examinations for a defendant. As currently written, the
subdivision implies that the trial court has discretion to grant a
government motion for a mental examination of a defendant who has
indicated under Rule 12.2(a) an intent to raise the defense of insanity.
But the corresponding statute, 18 U.S.C. § 4242, requires the court
to order an examination if the defendant has provided notice of an
intent to raise that defense and the government moves for the
examination. The amendment conforms Rule 12.2(c) to the statute.
Any examination conducted on the issue of the insanity defense would
thus be conducted in accordance with the procedures set out in the
statutory provision.

While the authority of a trial court to order a mental examination
of a defendant who has registered an intent to raise the insanity
defense seems clear, the authority under the rule to order an
examination of a defendant who intends only to present expert
testimony on his or her mental condition on the issue of guilt is not as
clear. Some courts have concluded that a court may order such an
examination. See, e.g., United States v. Stackpole, 811 F.2d 689, 697
(1st Cir. 1987); United States v. Buchbinder, 796 F.2d 910, 915 (1st
Cir. 1986); and United States v. Halbert, 712 F.2d 388 (9th Cir.
1983). In United States v. Davis, 93 F.3d 1286 (6th Cir. 1996),
however, the court in a detailed analysis of the issue concluded that
the district court lacked the authority under the rule to order a mental
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examination of a defendant who had provided notice of an intent to
offer evidence on a defense of diminished capacity. The court noted
first that the defendant could not be ordered to undergo commitment
and examination under 18 U.S.C. § 4242, because that provision
relates to situations when the defendant intends to rely on the defense
of insanity. The court also rejected the argument that the examination
could be ordered under Rule 12.2(c) because this was, in the words
of the rule, an "appropriate case." The court concluded, however,
that the trial court had the inherent authority to order such an
examination.

The amendment clarifies that the authority of a court to order a
mental examination under Rule 12.2(c)(1)(B) extends to those cases
when the defendant has provided notice, under Rule 12.2(b), of an
intent to present expert testimony on the defendant's mental condition,
either on the merits or at capital sentencing. See, e.g., United States
v. Hall, 152 F.3d 381 (5th Cir. 1998), cert. denied, 119 S. Ct. 1767
(1999).

The amendment to Rule 12.2(c)(1) is not intended to affect any
statutory or inherent authority a court may have to order other mental
examinations.

The amendment leaves to the court the determination of what
procedures should be used for a court-ordered examination on the
defendant's mental condition (apart from insanity). As currently
provided in the rule, if the examination is being ordered in connection
with the defendant's stated intent to present an insanity defense, the
procedures are dictated by 18 U.S.C. § 4242. On the other hand, if
the examination is being ordered in conjunction with a stated intent to
present expert testimony on the defendant's mental condition (not
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amounting to a defense of insanity) either at the guilt or sentencing
phases, no specific statutory counterpart isavailable. Accordingly, the
court is given the discretion to specify the procedures to be used. In
so doing, the court may certainly be informed by other provisions,
which address hearings on a defendant's mental condition. See, e.g.,
18 U.S.C. § 4241, et. seq.

Additional changes address the question when the results of an’
examination ordered under Rule 12.2(b)(2) may, or must, be
disclosed. The Supreme Court has recognized that use of a
defendant's statements during a court-ordered examination may
compromise the defendant's right against self-incrimination. See
Estelle v. Smith, 451 U.S. 454 (1981) (defendant's privilege against
self-incrimination violated when he was not advised of right to remain
silent during court-ordered examination and prosecution introduced
statements during capital sentencing hearing). But subsequent cases
have indicated that the defendant waives the privilege if the defendant
introduces expert testimony on his or her mental condition. See, e.g.,
Powell v. Texas, 492 U.S. 680, 683-84 (1989); Buchanan v.
Kentucky, 483 U.S. 402, 421-24 (1987); Presnell v. Zant, 959 F.2d
1524, 1533 (11th Cir. 1992); Williams v. Lynaugh, 809 F.2d 1063,
1068 (5th Cir. 1987); United States v. Madrid, 673 F.2d 1114, 1119-
21 (10th Cir. 1982). That view is reflected in Rule 12.2(c) which
indicates that the statements of the defendant may be used against the
defendant only after the defendant has introduced testimony on his or
her mental condition. What the current rule does not address is if, and
to what extent, the prosecution may see the results of the examination,
which may include the defendant's statements, when evidence of the
defendant's mental condition is being presented solely at a capital
sentencing proceeding.
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The proposed change in Rule 12.2(c)(2) adopts the procedure
used by some courts to seal or otherwise insulate the results of the
examination until it is clear that the defendant will introduce expert
evidence about his or her mental condition at a capital sentencing
hearing; i.e., after a verdict of guilty on one or more capital crimes,
and a reaffirmation by the defendant of an intent to introduce expert .
mental-condition evidence in the sentencing phase. See, e.g., United
States v. Beckford, 962 F. Supp. 748 (E.D. Va. 1997). Most courts
that have addressed the issue have recognized that if the government
obtains early access to the accused's statements, it will be required to
show that it has not made any derivative use of that evidence. Doing
so can consume time and resources. See, e.g., United States v. Hall,
supra, 152 F.3d at 398 (noting that sealing of record, although not
constitutionally required, "likely advances interests of judicial
economy by avoiding litigation over [derivative use issue]").

Except as provided in Rule 12.2(c)(3), the rule does not address
the time for disclosing results and reports of any expert examination
conducted by the defendant. New Rule 12.2(c)(3) provides that upon
disclosure under subdivision (c)(2) of the results and reports of the
government's examination, disclosure of the results and reports of the
defendant's expert examination is mandatory, if the defendant intends
to introduce expert evidence relating to the examination.

Rule 12.2(c), as previously written, restricted admissibility of the
defendant's statements during the course of an examination conducted
under the rule to an issue respecting mental condition on which the
defendant "has introduced testimony" — expert or otherwise. As
amended, Rule 12.2(c)(4) provides that the admissibility of such
evidence in a capital sentencing proceeding is triggered only by the
defendant's introduction of expert evidence. The Commiittee believed
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that, in this context, it was appropriate to limit the government's
ability to use the results of its expert mental examination to instances
in which the defendant has first introduced expert evidence on the
issue.

Rule 12.2(d) has been amended to extend sanctions for failure to
comply with the rule to the penalty phase of a capital case. The
selection of an appropriate remedy for the failure of a defendant to
provide notice or submit to an examination under subdivisions (b) and
(c) is entrusted to the discretion of the court. While subdivision (d)
recognizes that the court may exclude the evidence of the defendant's
own expert in such a situation, the court should also consider "the
effectiveness of less severe sanctions, the impact of preclusion on the
evidence at trial and the outcome of the case, the extent of
prosecutorial surprise or prejudice, and whether the violation was
willful." Taylor v. lllinois, 484 U.S. 400, 414 n.19 (1988) (citing
Fendler v. Goldsmith, 728 F.2d 1181 (9th Cir. 1983)).

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 12.2 is one
of those rules. As outlined in the Committee Note, this proposed
revision of Rule 12.2 includes five substantive amendments. Another
version of Rule 12.2, which does not include these significant
amendments, is being published simultaneously in a separate pamphlet.
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Rule 12.4. Disclosure Statement

(a) Who Must File.

1)

Nongovernmental Corporate _Party. Any

nongovernmental corporate party to a proceeding in

a district court must file a statement that:

(A) identifies any parent corporation and any

publicly held corporation that owns 10% or
more of its stock or states that there is no such
corporation, and

(B) discloses any additional information that may be
required by the Judicial Conference of the

United States.

Organizational Victim. 1If an organization is a

victim _of the alleged criminal activity, the

government must file a statement identifying the

victim. Ifthe organizational victim is a corporation,
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the statement must also disclose the information
required by Rule 12.4(a)(1).

(b) Time for Filing; Supplemental Filing.

(1) A party must file the Rule 12.4(a) statement upon its
first” appearance, pleading, petition, motion,

response, or other request addressed to the court,

and

(2) must promptly file a supplemental statement upon

any change in the information that the statement

requires.

COMMITTEE NOTE

Rule 12.4 is a new rule modeled after Federal Rule of Appellate
Procedure 26.1 and parallels similar provisions being proposed in new
Federal Rule of Civil Procedure 7.1. The purpose of the rule is to
assist judges in determining whether they must recuse themselves
because of a "financial interest in the subject matter in controversy."
Code of Judicial Conduct, Canon 3C(1)(c)(1972). It does not,
however, deal with other circumstances that might lead to
disqualification for other reasons.
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Under Rule 12.4(a)(1), any nongovernmental corporate party
must file a statement that indicates whether it has any parent
corporation that owns 10% or more of its stock or indicates that there
is no such corporation. In addition, the rule requires that party to
disclose any other information that may be required by the Judicial
Conference. Although the term "nongovernmental corporate party"”
will almost always involve organizational defendants, it might also
cover any third party that asserts an interest in property to be forfeited
under new Rule 32.2.

Rule 12.4(a)(2) requires an attorney for the government to file a
statement that lists any organizational victims to the alleged criminal
activity; the purpose of this disclosure is to alert the court to the fact
that a possible ground for disqualification might exist. Further, if the
organizational victim is a corporation, the statement must include the
same information required of any nongovernmental corporate party.

Although the disclosures required by Rule 12.4 may seem limited,
they are calculated to reach the majority of circumstances that are
likely to call for disqualification on the basis of information that a
Jjudge may not know or recollect. Framing a rule that calls for more
detailed disclosure is problematic and will inevitably require more
information than is necessary for purposes of automatic recusal.
Unnecessary disclosure of volumes of information may create the risk
that a judge will overlook the one bit of information that might require
disqualification, and may also create the risk that courts will
experience unnecessary disqualifications rather than attempt to unravel
a potentially difficult question.

The same concerns about overbreadth are potentially present in
any local rules that might address this topic. Rule 12.4 does not
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address the promulgation of any local rules that might address the
same issue, or supplement the requirements of the rule. However, the
authority granted to the Judicial Conference to require additional
disclosures provides authority to preempt any local rules on the same
topic.

The rule does not cover disclosure of all financial information that
could be relevant to a judge’s decision whether to recuse himself or
herself from a case. The Committee believes that with the various
disclosure practices in the federal courts and with the development of
technology, more comprehensive disclosure may be desirable and
feasible. The Committee further believes that the Judicial Conference
is in the best position to develop any additional requirements and to
adjust those requirements as technological and other developments
warrant. Accordingly, Rule 12.4(a)(1)(B) authorizes the Judicial
Conference to promulgate more detailed financial disclosure
requirements for criminal cases.

Rule 12.4(b)(1) indicates that the time for filing a disclosure
statement is at the point when the parties first have formal contact
with the court in a criminal proceeding. In some instances, that mi ght
be as early as the initial appearance.

Finally, Rule 12.4(b)(2) requires the parties to file supplemental
statements with the court if there are any changes in the information
required in the statement.
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Rule 26. Taking Testimony
(a) In General. In all trials the testimony of witnesses must
be taken in open court, unless otherwise provided by an

Act of Congress or by rules adopted under 28 U.S.C.

§§ 2072-2077.
(b) Transmitting Testimony from Different Location. In

the interest of justice, the court may authorize

contemporaneous video presentation in open court of

testimony from a witness who is at a different location if:

(1) the requesting party establishes compelling

circumstances for such transmission:
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(2) appropriate safeguards for the transmission are used;

and

(3) the witness is unavailable within the meaning of Rule

20 804(a)(4)-(5) of the Federal Rules of Evidence.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

Rule 26(a) is amended, by deleting the word "orally," to
accommodate witnesses who are not able to present oral testimony in
open court and may need, for example, a sign language interpreter.
The change conforms the rule, in that respect, to Federal Rule of Civil
Procedure 43.

A substantive change has been made to Rule 26(b). That
amendment permits a court to receive the video transmission of an
absent witness if certain conditions are met. As currently written,
Rule 26 indicates that normally only testimony given in open court will
be considered, unless otherwise provided by these rules, an Act of
Congress, or any other rule adopted by the Supreme Court. An
example of a rule that provides otherwise is Rule 15. That Rule
recognizes that depositions may be used to preserve testimony if there
are exceptional circumstances in the case and it is in the interest of
justice to do so. Ifthe person is "unavailable" under Federal Rule of
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Evidence 804(a), then the deposition may be used at trial as
substantive evidence. The amendment to Rule 26(b) extends the logic
underlying that exception to contemporaneous video testimony of an
unavailable witness. The amendment generally parallels a similar
provision in Federal Rule of Civil Procedure 43.

The Committee believed that permitting use of video transmission
of testimony only in those instances when deposition testimony could
be used is a prudent and measured step. The proponent of the
testimony must establish that there are compelling circumstances for
such transmission. A party against whom a deposition may be
introduced at trial will normally have no basis for objecting if
contemporaneous testimony is used instead. Indeed, the use of such
transmitted testimony is in most regards superior to other means of
presenting testimony in the courtroom. The participants in the
courtroom can see for themselves the demeanor of the witness and
hear any pauses in the testimony, matters that are not normally
available in non-video deposition testimony. Although deposition
testimony is normally taken with all counsel and parties present with
the witness, those are not absolute requirements. See, e.g., United
States v. Salim, 855 F.2d 944, 947-48 (2d Cir. 1988) (conviction
affirmed where deposition testimony used although defendant and her
counsel were not permitted in same room with witness, witness’s
lawyer answered some questions, lawyers were not permitted to
question witness directly, and portions of proceedings were not
transcribed verbatim).

The Committee recognized that there is a need for the trial court
to impose appropriate safeguards and procedures to insure the
accuracy and quality of the transmission, the ability of the jurors to
hear and view the testimony, and the ability of the judge, counsel, and
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the witness to hear and understand each other during questioning.
See, e.g., United States v. Gigante, 166 F.3d 75 (2d Cir. 1999).
Deciding what safeguards are appropriate is left to the sound
discretion of the trial court.

The Committee believed that including the requirement of
"unavailability" as that term is defined in Federal Rule of Evidence
804(a)(4) and (5) will insure that the defendant's Confrontation Clause
rights are not infringed. In deciding whether to permit
contemporaneous transmission of the testimony of a government
witness, the Supreme Court’s decision in Marylandv. Craig, 497 U.S.
836 (1990) is instructive. In that case, the prosecution presented the
testimony of a child sexual assault victim from another room by one-
way closed circuit television. The Court outlined four elements which
underlie Confrontation Clause issues: (1) physical presence; (2) the
oath; (3) cross-examination; and (4) the opportunity for the trier-of-
fact to observe the witness’s demeanor. Id. at 847. The Court
rejected the notion that a defendant’s Confrontation Clause rights
could be protected only if all four elements were present. The trial
court had explicitly concluded that the procedure was necessary to
protect the child witness, i.e., the witness was psychologically
unavailable to testify in open court. The Supreme Court noted that
any harm to the defendant resulting from the transmitted testimony
was minimal because the defendant received most of the protections
contemplated by the Confrontation Clause, i.¢., the witness was under
oath, counsel could cross-examine the absent witness, and the jury
could observe the demeanor of the witness. See also United States v.
Gigante, supra (use of remote transmission of unavailable witness's
testimony did not violate confrontation clause).
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Although the amendment is not limited to instances such as those
encountered in Craig, it is limited to situations when the witness is
unavailable for any of the reasons set out in Federal Rule of Evidence
804(a)(4) and (5). Whether under particular circumstances a
proposed transmission will satisfy some, or all, of the four protective
factors identified by the Supreme Court in Craig, is a decision left to
the trial court. :

By defining unavailability — for the purposes of this rule —in the
context of Federal Rule of Evidence 804(a)(4) and (5), the rule
indicates a preference for remote transmission of live testimony as
opposed to a deposition. The Committee was aware that
Rule 804(a)(5) generally recognizes a preference for deposition
testimony where the ground for unavailability in that rule is based
upon the witness’s absence from the jurisdiction.  Under
Rule 804(a)(5), a proponent may not rely upon the hearsay
exceptions, other than the exception for former testimony in
Rule 804(b)(1), unless the proponent first demonstrates that the
declarant is absent from the jurisdiction and that the proponent has
been unable to obtain the declarant’s attendance or testimony. The
Committee recognizes that the amendment may have an impact on the
operation of Rule 804, for example, in those cases where the
declarant’s ability to testify by remote transmission may preclude
counsel from relying upon Rule 804(a)(5).

REPORTER’S NOTES
In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that

includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
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and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 26 is one of
those rules. This proposed revision of Rule 26 includes an amendment
that would authorize a court to receive testimony from a remote
location. Another version of Rule 26, which does not include this
significant amendment, is being published simultaneously in a separate
pamphlet.
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Rule 30. Jury Instructions

(a) In General. Any party may request in writing that the

court_instruct the jury on the law as specified in the
request. The request must be made at the close of the
evidence or at any earlier time that the court reasonably
directs. When the request is made, the requesting party
must furnish a copy to every other party.

Ruling on a Request. The court must inform the parties

before closing arguments how it intends to rule on the

requested instructions.
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(¢) Time for Giving Instructions. The court may instruct

the jury before or after the arguments are completed, or

at both times.

(d) Objections to Instructions. A party who objects to any

portion_of the instructions or to a failure to give a
requested instruction must inform the court of the specific
objection and the grounds for the objection before the
jury retires to deliberate. An opportunity must be given
to object out of the jury’s hearing and, on request, out of
the jury’s presence.
COMMITTEE NOTE
The language of Rule 30 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted,
below.
Rule 30(a) is amended to reflect a change in the timing of

requests for instructions and now mirrors Federal Rule of Civil
Procedure 51. As currently written, the trial court may not direct the
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parties to file such requests before trial without violating Rules 30 and
57. While the amendment falls short of requiring all requests to be
made before trial in all cases, the amendment permits a court to do so
in a particular case or as a matter of local practice under local rules
promulgated under Rule 57.

Rule 30(d) has been changed to clarify what, if anything, counsel
must do to preserve error regarding an instruction or failure to
instruct. The rule retains the requirement of a contemporaneous and
specific objection (before the jury retires to deliberate). As the
Supreme Court recognized in Jones v. United States, 119 S. Ct. 2090,
2102 (1999), read literally, current Rule 30 could be construed to bar
any appellate review absent a timely objection when in fact a court
may conduct a limited review under a plain error standard. The topic
of plain error is not addressed in Rule 30 because it is already covered
in Rule 52. No change in practice is intended by the amendment.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 30 is one of
those rules. This proposed revision of Rule 30 includes an amendment
that would authorize a court to require the parties to file requests for
instructions before trial. Another version of Rule 30, which does not
include this substantive amendment, is being published simultaneously
in a separate pampbhlet.
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—4)—Contents—eof —the—Presentence—Report—The
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**The Supreme Court approved amendments in April 2000. The amendments
take effect on December 1, 2000, unless Congress takes action otherwise.
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Rule 32. Sentencing and Judgment
(a) Definitions. The following definitions apply under this
rule:
(1) "Victim" means an individual against whom the
defendant committed an offense for which the court

will impose sentence.

(2) "Crime of violence or sexual abuse" means:
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(A) acrime that involves the use, attempted use, or

threatened use of physical force against

another’s person or property; or

(B) a_crime under 18 U.S.C. §§ 2241-2248 or

§§ 2251-2257.
(b) Time of Sentencing.

(1) In General. The court must impose sentence

without unnecessary delay.
(2) Changing Time Limits. The court may. for good
cause, change any time limits prescribed in Rule 32.
(c) Presentence Investigation.
(1) Required Investigation.
(A) In General. The probation officer must conduct
a presentence investigation and submit a report

to the court before it imposes sentence unless:
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(i) 18 U.S.C. § 3593(c) or another statute

requires otherwise; or

(i) the court finds that the information in the

record enables it to meaningfully exercise

its sentencing authority under 18 U.S.C.

§ 3553, and the court explainsits finding on

the record.
(B) Restitution. If the law requires restitution, the
probation officer must conduct an investigation

and submit_a report that contains sufficient

information for the court to order restitution.
(2) Interviewing the Defendant. The probation officer
who interviews a defendant as part of a presentence
investigation must, on request, give the defendant’s

attorney notice and a reasonable opportunity to

attend the interview.
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(d) Presentence Report.

(1) Contents of the Report. The presentence report

must contain the following information:

(A) the defendant’s history and characteristics,

including:
(1) any prior criminal record;

(ii) the defendant’s financial condition: and

(iii) any circumstances affecting the defendant’s

behavior that may be helpful in imposing

sentence or in correctional treatment:

(B) the kinds of sentences and the sentencing range
provided by the Sentencing Commission’s

guidelines, and the probation officer’s

explanation of any factors that may suggest a
more appropriate sentence within or without an
applicable guideline;
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280 (C) a_reference to any pertinent Sentencing
281 Commission policy statement:

282 (D) verified _information, stated in a
283 nonargumentative style, that assesses the
284 financial, social, psychological, and medical
285 impact on any individual against whom the
286 offense has been committed:

287 (E) when_appropriate, the nature and extent of
288 nonprison programs and resources available to
289 the defendant;

290 (F) when the law permits the court to order
291 restitution, information sufficient for such an
292 order;

293 (G) if the court orders a study under 18 U.S.C.
294 § 3552(b). any resulting report and
295 recommendation; and
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296 (H) any other information that the court requires.
297 (2) Exclusions. The presentence report must exclude
298 the following:

299 (A) any diagnoses that. if disclosed, might seriously
300 disrupt a rehabilitation program:

301 (B) any sources of information obtained upon a
302 promise of confidentiality; and

303 (C) any other information that, if disclosed. might
304 result in physical or other harm to the defendant
305 or others.

306 (e) Disclosing the Report and Recommendation.

307 (1) Time to Disclose. Unless the defendant has
308 consented in writing, the probation officer must not
309 submit a presentence report to the court or disclose
310 its contents to anyone until the defendant has
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311 pleaded guilty or nolo contendere, or has been found
312 guilty.

313 (2) Minimum Required Notice. The probation officer
314 must give the presentence report to the defendant,

315 - the defendant’s attorney, and the attorney for the
316 government at least 35 days before sentencing unless
317 the defendant waives this minimum period,

318 (3) Sentence Recommendation. By local rule or by
319 order in a case, the court may direct the probation
320 officer not to disclose to anyone other than the court
321 the officer’s recommendation on the sentence.

322 (f) Objecting to the Report.

323 (1) Time to Object. Within 14 days after receiving the
324 presentence report, the parties must state in writing
325 any objections, including objections to material
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information, sentencing guideline ranges. and policy

statements contained in or omitted from the report.

(2) Serving Objections.

An objectin

must

provide a copy of its objections to every other party

and to the probation officer.

(3) Action on Objections. After receiving objections,

the probation officer may meet with the parties to

discuss the objections. The probation officer may

then investigate further and revise the presentence

report as appropriate.

(g) Submitting the Report. At least 7 days before

sentencing. the probation officer must submit to the court

and to the parties the presentence report and an

addendum containing any unresolved objections, the

grounds for those objections, and the probation officer’s

comments on them.
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(h) Sentencing.
(1) In General. At sentencing, the court:

(A) must verify that the defendant and the
defendant’s attorney have read and discussed
the presentence regox;t and any addendum to the
report;

(B) must give the defendant and the defendant’s
attorney a written summary of — or summarize
in camera — any information excluded from the
presentence report under Rule 32(d)2) on
which the court will rely in sentencing, and give
them a reasonable opportunity to comment on

that information:

(C) mustallowthe parties’ attorneys to comment on
the probation officer’s determinations and other
matters relating to an appropriate sentence; and
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(D) may. for good cause, allow a party to make a
new objection at any time before sentence is

imposed.

(2) Introducing Evidence; Producing Statements. The

court may permit the parties to introduce evidence
on the objections. Ifa witness testifies at sentencing,
Rule 26.2(a)-(d) and (f) applies. If a party does not

comply with a Rule 26.2(a) order to produce a

witness’s statement, the court must not consider that

witness’s testimony.
(3) Court Determinations. At sentencing, the court:
(A) may accept any undisputed portion of the

presentence report as a finding of fact;

(B) must rule on any —

(i) unresolved objection to a material matterin

the presentence report: and
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(i) other controverted matter, unless the court

determines that a ruling is unnecessary
either because the matter will not affect
sentencing, or because the court will not

consider the matter in sentencing; and

(C) must append a copy of the court’s

determinations under this rule to any copy of the

presentence report made available to the Bureau

of Prisons.

(4) Opportunity to Speak.

(A) Bya Party. Before imposing sentence, the court

must:

(i) provide the defendant’s attorney an

opportunity to speak on the defendant’s

behalf;
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389 (ii) addressthe defendant personally in order to
390 permit the defendant to speak or present
391 any information to mitigate the sentence:
392 and

393 (iii) provide an attorney for the government an
394 opportunity to speak equivalent to that of
395 the defendant’s attorney.

396 (B) By a Victim. Before imposing sentence, the
397 court must address any victim of a crime of
398 violence or sexual abuse who is present at
399 sentencing and permit the victim to speak or
400 submit any information concerning the sentence.
401 Whether or not the victim is present, a victim’s
402 right to address the court may be exercised by
403 the following persons if present:
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(1) aparent or legal guardian, if the victim is
younger than 18 years or is incompetent; or

(ii) one or more family members or relatives

the court designates, if the victim is

deceased or incapacitated.

(C) InCamera Proceedings. Upon a party’s motion

the court may hear in camera any statement

made under Rule 32(h)(4).

(5) Notice of Possible Departure from Sentencing
Guidelines. Before the court may depart from the
Guidelines calculation on a ground not identified as
a_ground for departure either in the presentence
report or in a prehearing submission by a party, the
court must give the parties reasonable notice that it
is contemplating such a departure. The notice must
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419 specifically identify the ground on which the court is
420 contemplating a departure.

421 (i) Defendant’s Right to Appeal.

422 (1) Advice of a Right to Appeal.

423 (A) Appealing a Conviction. If the defendant
424 pleaded not guilty and was convicted, after
425 sentencing the court must advise the defendant
426 of the right to appeal the conviction.

427 (B) Appealing a Sentence. After sentencing —
428 regardless of the defendant’s plea — the court
429 must advise the defendant of any right to appeal
430 the sentence.

431 (C) Appeal Costs. The court must advise a
432 defendant who is unable to pay appeal costs of
433 the right to ask for permission to appeal in
434 forma pauperis.
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(2) Clerk’s Filing of Notice. If the defendant so

requests, the clerk must immediately prepare and file
a notice of appeal on the defendant’s behalf.

(i) Judgment.

(1) InGeneral. Inthejudgment of conviction, the court
must set forth the plea, the jury verdict or the court’s
findings, the adjudication, and the sentence. If the
defendant is found not guilty or is otherwise entitled
to be discharged. the court must so enter judgment.
The judge must sign the judgment. and the clerk

must enter it.

(2) Criminal Forfeiture. Forfeiture procedures are

governed by Rule 32.2.

COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general

restyling of the Criminal Rules to make them more easily understood
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and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

The rule has been completely reorganized to make it easier to
follow and apply. For example, the definitions in the rule have been
moved to the first sections and the sequencing of the sections

generally follows the procedure for presentencing and sentencing

procedures.

Under current Rule 32(c)(1), the court is required to "rule on any
unresolved objections in the presentence report." The rule does not
specify, however, whether that provision should be read literally to
mean every objection that might have been made to the report or only
on those objections which might in some way actually affect the
sentence. Revised Rule 32(h)(3)(B)(i) now explicitly requires that the
court must rule on any "unresolved objection to a material matter" in
the presentence report, whether or not the court will consider it in
imposing an appropriate sentence. This is a change from the current
rule. If, on the other hand, the unresolved objection addresses any
other controverted matter, the court must either make a finding on the
objection or decide that a finding is not required because the matter
will not affect sentencing or that the matter will not be considered at
all in sentencing. See Rule 32(h)(3)(B)(ii). The new language
recognizes that even if an unresolved objection may not have any
impact on determining a sentence under the Sentencing Guidelines, it
often affects other important post-sentencing decisions. For example,
the Bureau of Prisons consults the presentence report in deciding,
where a defendant will actually serve his or her sentence of
confinement. See A Judicial Guide to the Federal Bureau of Prisons,
11 (United States Department of Justice, Federal Bureau of Prisons
1995) (noting that "Bureau relies primarily on the Presentence
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Investigator Report..."). See also 18 U.S.C. § 3621 (Bureau of
Prisons decides where prisoner will serve sentence); United States v.
Velasquez, 748 F.2d 972, 974 (5th Cir. 1984) (rule designed to
protect against evil that false allegation that defendant was notorious
alien smuggler would affect defendant for years to come); United
States v. Brown, 715 F.2d 387, 389 n.2 (5th Cir. 1983) (sentencing
report affects "place of incarceration, chances for parole, and
relationships with social service and correctional agencies after release
from prison"). Thus, the Committee considers a "material" matter to
be one that will likely affect the defendant’s subsequent treatment,
including decisions made by the Bureau of Prisons. To that end,
counsel should be prepared to point out to the court those matters
that are typically considered by the Bureau of Prisons in designating
the place of confinement. For example, the Bureau considers:

the type of offense, the length of sentence, the defendant’s age,
the defendant’s release residence, the need for medical or other
special treatment, and any placement recommendation made by
the court.

A Judicial Guide to the Federal Bureau of Prisons, supra, at 11.
Thus, even assuming that an unresolved objection to the report’s
discussion about the need for medical treatment might not affect the
sentence, it would be considered under the revised rule to be a
material matter and one to be resolved by the court. Further, a
question as to whether or not the defendant has a "drug problem"
could have an impact on whether the defendant would be eligible for
prison drug abuse treatment programs. 18 U.S.C. § 3621(e)
(Substance abuse treatment). Accordingly, the Committee would
view that as a material matter to be resolved by the court.
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Revised Rule 32(h)(4)(B) provides for the right of certain victims
to address the court during sentencing. Revised Rule 32(a)(2)
expands the definition of victims in Rule 32(a)(2) to include victims
of crimes under 18 U.S.C. §§ 2251-57 (child pornography and related
offenses). Thus, they too will now be permitted to address the court.

Rule 32(h)(4)(C) includes a change concerning who may request
an in camera proceeding. Under current Rule 32(c)(4), the parties
must file a joint motion for an in camera proceeding to hear the
statements by the defense counsel, the defendant, the attorney for the
government, or any victim. Under the revised rule, any party may
move that the court hear in camera any statement — by a party or a
victim—made under revised Rule 32(h)(4).

Rule 32(h)(5) is a new provision that reflects Burns v. United
States, 501 U.S. 129, 138-139 (1991). In Burns, the Court held that
before a sentencing court could depart upward on a ground in the
Sentencing Guidelines, not previously identified in the presentence
report as a ground for such departure, Rule 32 requires the court to
give the parties reasonable notice that it is contemplating such aruling
and to identify the specific ground for the departure. The Court also
indicated that because the procedural entitlements in Rule 32 apply
equally to both parties, it was appropriate to address the issue of
requiring notice whether the sentencing court departs either upward
or downward. /d at 135, n.4.

Finally, current Rule 32(e), which addresses the ability of a
defendant to withdraw a guilty plea, has been moved to Rule 11(e).

225



FEDERAL RULES OF CRIMINAL PROCEDURE 95

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 32 is one of
those rules. This version of Rule 32 includes an amendment that
expands the occasions that the sentencing judge would have to rule on
unresolved objections to the presentence report. This version requires
the judge to rule on every unresolved "material” matter in the report.
Another version of Rule 32, that does not include this provision, is
being published simultaneously in a separate pamphlet.
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Rule 35. Correcting or Reducing a Sentence
(a) Correcting Clear Error. Within 7 days after sentencing.

the court may correct a sentence that resulted from

arithmetical, technical, or other clear error.

(b) Reducing a Sentence for Substantial Assistance.
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(1]

In General. Upon the government’s motion made

within one year of sentencing, the court may reduce

(A) the defendant, after sentencing, g>r0vided

" substantial _assistance in investigating or

prosecuting another person: and

(B) reducing the sentence accords with the

Sentencing Commission’s guidelines and policy

statements.

Later Motion. The court may consider a government

motion to reduce a sentence made one vear or more

after sentencing if the defendant’s substantial

assistance involved information not known — or the

usefulness of which could not reasonably have been

anticipated — until more than one vear after

sentencing.
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55 (3) Evaluating Substantial Assistance. In evaluating
56 whether the defendant has provided substantial
57 assistance, the court may consider the defendant’s
58 presentence assistance.

59 (4) Below Statutory Minimum. When acting under
60 Rule 35(b), the court may reduce the sentence to a
61 level below the minimum sentence established by
62 statute.

COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

The Committee deleted current Rule 35(a) (Correction on
Remand). That rule, which currently addresses the issue of the district
court's actions following a remand on the issue of sentencing, was
added by Congress in 1984. P.L. 98-473. The rule cross-references
18 U.S.C. § 3742, also enacted in 1984, which provides detailed
guidance on the various options available to the appellate courts in
addressing sentencing errors. In reviewing both provisions, the
Committee concluded that Rule 35(a) was no longer needed. First,
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the statute clearly covers the subject matter and second, it is not
necessary to address an issue that would be very clear to a district
court following a decision by a court of appeals. The remaining
subdivisions have been re-numbered.

Former Rule 35(c), which addressed the authority of the court to
correct certain errors in the sentence, is now located in Rule 35(a).

A substantive change has been made in Rule 35(b). Under the
currentrule, if the government believes that a sentenced defendant has
provided substantial assistance in investigating or prosecuting another
person, it may move the court to reduce the original sentence;
ordinarily, the motion must be filed within one year of sentencing. In
1991, the rule was amended to permit the government to file such
motions after more than one year had elapsed if the government could
show that the defendant’s substantial assistance involved "information
or evidence not known by the defendant" until more than one year had
elapsed. The current rule, however, did not address the question of
whether a motion to reduce a sentence could be filed and granted in
those instances when the defendant’s substantial assistance involved
information known to the defendant within one year after sentencing,
but no motion was filed because the significance or usefulness of the
information was not apparent until after the one-year period had
elapsed. The courts were split on the issue. Compare United States
v. Morales, 52 F.3d 7 (1st Cir. 1995) (permitting filing and granting
of motion) with United States v. Orozco, 160 F.3d 1309 (11th Cir.
1998) (denying relief and citing cases). Although the courtin Orozco
felt constrained to deny relief under Rule 35(b), the court urged an
amendment of the rule to:
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address the apparent unforeseen situation presented in this case
where a convicted defendant provides information to the
government prior to the expiration of the jurisdictional, one-year
period from sentence imposition, but that information does not
become useful to the government until more than one year after
sentence imposition. /d. at 1316, n. 13.

The Committee has amended the rule to make clear that a
sentence reduction motion is permitted in those instances identified by
the court in Orozco. The rule’s one-year restriction generally serves
the important interests of finality and of creating an incentive for
defendants to provide promptly what useful information they might
have. Thus, the proposed amendment would not eliminate the one-
year requirement as a generally operative element. But where the
usefulness of the information is not reasonably apparent until a year or
more after sentencing, no sound purpose is served by the current
rule’s removal of any incentive to provide that information to the
government one year or more after the sentence (or if previously
provided, for the government to seek to reward the defendant) when
its relevance and substantiality become evident.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 35 is one of
those rules. This proposed revision of Rule 35 includes an amendment
that would authorize a court to hear a motion to reduce a sentence,
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more than one year after sentence was imposed, when the defendant’s
substantial assistance involved information known to the defendant
within one year after sentencing, but no motion was filed because the
significance or usefulness of the information was not apparent until
after the one-year period had elapsed. Another version of Rule 35,
which does not include this amendment, is being published
simultaneously in a separate pamphlet. '
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173
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182

183 Rule 41. Search and Seizure

184 (a) Scope and Definitions.

185 (4) Scope. This rule does not modify any statute
186 regulating search or seizure, or the issuance and
187 execution of a search warrant in _special
188 circumstances.
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(5) Definitions. The following definitions apply under
this rule:
(A) "Property" includes documents, books. papers,
other tangible objects, and information.

(B) "Daytime" means the hours between 6:00 a.m.

and 10:00 p.m. according to local time.

(C) "Federal law enforcement officer” means a

government agent (other than an attorney for

the government) who is engaged in the
enforcement of the criminal laws and is within
any category of officers authorized by the
Attorney General to request the issuance of a

search warrant.
(b) Authority to Issue a Warrant. At the request of a
federal law enforcement officer or an attorney for the

government:
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205 (1) amagistrate judge having authority in the district —
206 or if none is reasonably available. a judge of a state
207 court of record in the district — may issue a warrant
208 to search for and seize. or covertly observe on a
209 noncontinuous basis, a person or property located
210 within the district; and

211 (2) amagistrate judge may issue a warrant for a person
212 or property outside the district if the person or
213 roperty is located within the district when the
214 warrant is issued but might move outside the district
215 before the warrant is executed.

216 (c) Persons or Property Subject to Search or Seizure. A

217 warrant may be issued for any of the following:

218 (1) evidence of the commission of a crime;

219 (2) contraband, fruits of crime, or other items illegally
220 possessed:
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(3) property designed for use, intended for use, or used
in committing a crime; or
(4) aperson to be arrested or a person who is uniawfully
restrained.
(d) Obtaining a Warrant.
(1) Probable Cause. After receiving an affidavit or other

information. a magistrate judge or a judge of a state

court of record must issue the warrant if there is

probable cause to search for and seize, or covertly
observe, a person or property under Rule 41(c).

(2) Regquesting a Warrant in the Presence of a Judge.

(A) Warrant on an Affidavit. When a federal law

enforcement officer or an attorney for the

government presents an affidavit in support of a

warrant, the judge may require the affiant to
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236 appear personally and may examine under oath
237 the affiant and any witness the affiant produces.
238 (B) Warrant on Sworn Testimony. The judge may
239 wholly or_partially dispense with a written
240 affidavit and basea \n;arrant on sworn testimony
241 if doing so is reasonable under the
242 circumstances.

243 (C) Recording Testimony. Testimony taken in
244 support of a warrant must be recorded by a
245 court reporter or by a suitable recording device,
246 and the judge must file the transcript or
247 recording with the clerk, along with any
248 affidavit.

249 (3) Requesting a Warrant by Telephonic or Other
250 Means.
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(A) In General. A magistrate judge may issue a
warrant based on information communicated by
telephone or other appropriate means, including
facsimile transmission.

(B) Recording Testimony. Upon learning that an
applicant is requesting a warrant, a magistrate
judge must:

(i) place under oath the applicant and any

person on whose testimony the application

is based; and
(ii) make a verbatim record of the conversation

with a suitable recording device, if

available, or by court reporter, or in

writing.
(C) Certifving Testimony. The magistrate judge

must _have any recording or court reporter’s
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267 notes transcribed, certify the transcription’s
268 accuracy, and file a copy of the record and the
269 transcription with the clerk. Any written
270 verbatim record must be signed by the-
271 magistrate judge and filed with the clerk.

272 (D) Suppression Limited. Absent a finding of bad
273 faith, evidence obtained from a warrant issued
274 under Rule 41(d)(3)(A) is not subject to
275 suppression on the ground that issuing the
276 warrant in that manner was unreasonable under
277 the circumstances.

278 (e) Issuing the Warrant.

279 (1) In General. The magistrate judge or a judge of a
280 state court of record must issue the warrant to an
281 officer authorized to execute it and deliver a copy to
282 the district clerk.
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2)

3)

Contents of the Warrant. The warrant must identify

the person or property to be searched or covertly

observed, identify any person or property to be

seized, and designate the magistrate judge to whom

the warrant must be returned. The warrant must

command the officer to:

(A) execute the warrant within a specified time no
longer than 10 days;

(B) execute the warrant during the daytime. unless

the judge for good cause expressly authorizes

execution of the warrant at another time; and

(C) return the warrant to the magistrate judge

designated in the warrant.

Warrant by Telephonic or Other Means. If a

magistrate judge decides to issue a warrant under
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Rule 41(d)(3)A), the following additional

procedures apply:

(A) Preparing a Proposed Duplicate Original

Warrant. The applicant must prepare a

"nroposed duplicate original warrant" and must
read or otherwise transmit the contents of that
document verbatim to the magistrate judge.

(B) Preparing an Original Warrant. The

magistrate judge must enter the contents of the

proposed duplicate original warrant into an

original warrant.

(C) Modifications. The magistrate judge may direct

the applicant to modify the proposed duplicate

original warrant. In that case, the judge must

also modify the original warrant.
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(D) Signing the Qriginal Warrant and the Duplicate

Original Warrant. Upon determining to issue
the warrant, the magistrate judge must
immediately sign the original warrant, enter on
its face the exact time when it is issued, and
direct the applicant to sign the judge’s name on
the duplicate original warrant.

() Executing and Returning the Warrant.

(1) Notation of Time. The officer executing the warrant
must enter on the face of the warrant the exact date

and time it is executed.
(2) Inventory. An officer executing the warrant must

also prepare and verify an inventory of any property

seized and must do so in the presence of:

(A) another officer, and
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(B) the person from whom, or from whose

premises, the property was taken., if present: or

(C) if either of these persons is not present, at least
one other credible person.

(3) Receipt. The officer executing the warrant must:

(A) give a copy of the warrant and a receipt for the

property_taken to the person from whom. or

from whose premises, the property was taken:

or

(B) leave a copy of the warrant and receipt at the

place where the officer took the property.

(4) Return. The officer executing the warrant must

promptly return it — together with a copy of the

inventory — to the magistrate judge designated on

the warrant. The judge must, on request. give a copy

of the inventory to the person from whom or from
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344 whose premises the property was taken and to the
345 applicant for the warrant.

346 (3) Covert Observation of a Person or Property. If the
347 warrant authorizes a covert observation of a person
348 or property. the- govemmeﬁt must within 7 days
349 deliver a copy to the person who was observed or
350 whose property was observed. Upon the
351 government’s motion, the court may on one or more
352 occasions for good cause extend the time to deliver
353 the warrant for a reasonable period.

354 (2) Motion to Return Property. A person aggrieved by an
355 unlawful search and seizure of property or by the
356 deprivation of property may move for the property’s
357 return. The motion must be filed in the district where the
358 property was seized. The court must receive evidence on
359 any factual issue necessary to decide the motion. If it
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grants the motion, the court must return the property to

the movant, but may impose reasonable conditions to

protect access to the property and its use in later

proceedings.

Motion to Suppress. A defendant may move to suppress

evidence in the court where the trial will occur. as

Rule 12 provides.

Forwarding Papers to the Clerk. The magistrate judge

to whom the warrant is returned must attach to the

warrant a copy of the return, inventory, and all other

related papers and must deliver them to the clerk in the

district where the property was seized.

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general

restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.

These changes are intended to be stylistic only, except as noted below.
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Rule 41 hasbeen completely reorganized to make it easier to read
and apply its key provisions. Additionally, several substantive changes
have been made.

First, revised Rule 41 now explicitly includes procedural guidance
for conducting covert entries and observations. Federal law
enforcement officers have obtained warrants, based upon probable
cause, to make a covert search — not for the purpose of seizing
property” but instead to observe and record information. Those
observations may assist officers in confirming information already in
the possession of law enforcement officials and in turn may assist in
deciding whether, and by what means, to pursue further investigation.
For example, agents may seek a warrant to enter the office of
suspected conspirators to determine the layout of the office for
purposes of seeking additional warrants to establish surveillance
points or to determine the number and identity of the participants.

Currently, Rule 41(a) recognizes the possibility that a search may
occur of property without any subsequent seizure taking place. But
the remainder of the rule addresses only traditional searches where the
objective is the seizure of tangible property. Nonetheless, the courts
have approved the authority of law enforcement agencies to search for
and seize intangible evidence or information. See, e.g., Silverman v.
United States, 365 U.S. 505 (1961) (conversations overheard by
microphone touching heating duct); Berger v. New York,388 U.S. 41
(1967) (wiretap of conversations); United States v. Knotts, 460 U.S.
276 (1983) (beeper); United States v. Karo, 468 U.S. 705 (1984)
(beeper); United States v. Biasucci, 786 F.2d 504 (2d Cir.), cert.
denied, 479 U.S. 827 ( 1986) (visual information gathered by video
camera); United States v. Torres, 751 F.2d 875 (7th Cir. 1984)
(television surveillance of safe house); United States v. T. aborda, 635
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F.2d 131 (2d Cir. 1980) (warrant required to view private area
through telescope).

Although the foregoing cases involved Fourth Amendment
intrusions because they involved monitoring activities within the
defendant’s zone of reasonable expectation of privacy, they did not

explicitly address the authority of agents to make covert entries. .

There is authority for the view, however, that both the Constitution
and Rule 41 are broad enough to authorize a "surreptitious entry"
warrant — for the purpose of observing tangible and intangible
evidence. United States v. Villegas, 899 F.2d 1334, 1336 (2d Cir.
1990), citing Dalia v. United States, 441 U.S. 238 (1979) and Katz
v. United States, 389 U.S. 347 (1967); United States v. Freitas, 800
F.2d 1451 (9th Cir. 1986), citing United States v. New York
Telephone Co., 434 U.S. 159, 169 (1977) (Rule 41 is not limited to
tangible items). See also United States v. Freitas, 856 F.2d 1425 (9th
Cir. 1988) (on remand, court held that good faith exception to
exclusionary rule applied; officers had reasonably relied on search
warrant, based on probable cause, to surreptitiously search for
information; failure to provide notice under Rule 41(d) was technical
e.tor). See also United States v. Villegas, supra, 899 F.2d at 1334-35
(2d Cir. 1990) (approving search warrant for "sneak and peek" entry
of defendant’s buildings; court noted that Rule 41 does not define the
extent of court’s power to issue search warrant). In some respects,
the covert entry search for a noncontinous observation is less intrusive
than other types of conventional intrusions. As the court in United
States v. Villegas, supra, at 1337 observed:

[A covert entry search] is less intrusive than a conventional

search with physical seizure because the latter deprives the owner
not only of privacy but also of the use of his property. It is less
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intrusive than a wiretap or video camera surveillance because the
[covert entry] physical search is of relatively short duration,...and
produces information as of a given moment, whereas the
electronic surveillance is ongoing and indiscriminate, gathering in
any activities within its mechanical focus. Thus, several of the
limitations on wiretap or electronic surveillance, such as duration
and minimization, would be superfluous in the context [of a-
covert entry search].

The Committee agrees that Rule 41 does not define the limits of
the Fourth Amendment, and is cognizant that the Supreme Court has
upheld the validity of covert entries with delayed notification, see,
e.g., Dalia v. United States, 441 U.S. 238, 247-248 (1979) ("The
Fourth Amendment does not prohibit per se covert entry performed
for the purposes of installing otherwise legal electronic bugging
equipment"); United States v. Donovan, 429 U.S. 428, 429 n. 19
(1977). The Committee also considered the argument that it would
be premature to amend Rule 41 in order to codify the views of only
two circuits that have expressly addressed the type of covert search
addressed in the amendment, and that it would be better to await
further caselaw developments. Nonetheless, the Committee believed
that on balance, it would be beneficial to address the procedures (in
particular the notice provisions) for covert entry searches in the Rule
itself. Accordingly, revised Rule 41(b) recognizes the authority of
officers to seek a warrant for the purpose of covertly observing — on
a noncontinous basis — a person or property. These types of
intrusions are to be distinguished from other continuous monitoring
or observations that would be governed by statutory provisions or
caselaw. See Title III, Omnibus Crime Control and Safe Streets Act
of 1968, as amended by Title 1 of the 1968 Electronic
Communications Privacy Act, 18 U.S.C. §§ 2510-2520; United States
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v. Biasucci, supra (use of video camera); United States v. Torres,
supra (television surveillance).

Under revised Rule 41(e)(2), the warrant must describe the
person or property to be covertly observed.

Revised Rule 41(f)(5) explicitly requires that if a covert entry
search warrant has been issued, the government must provide notice
to the person whose property was searched within 7 days of the
execution. The time for providing notice may be extended for good
cause for a reasonable time, on one or more occasions. This notice
requirement parallels the notice requirement for the traditional search
but makes allowance for the fact that the functions of covert entry
searches would be frustrated by prior or contemporaneous notice of
the entry. See, e.g., United States v. Villegas, supra; United States v.
Freitas, supra.

The second substantive change is in revised Rule 41(b)(1). That
provision requires law enforcement personnel to first attempt to obtain
a warrant from a federal judicial officer. If none is reasonably
available, they may seek a warrant from a state judge. This preference
parallels similar requirements in Rules 3, 4, and Rule 5. The
Committee understands that this change may have a dramatic impact
in some districts, which experience a heavy criminal caseload and rely
routinely on state judges for assistance. That practice seems to be the
exception rather than the general rule, however. On balance, it is
important to state a clear preference that in the normal situation
federal judicial authorities should be involved in pretrial processing of
federal prosecutions. The amendment is not intended to create any
new ground for contesting the validity of a search warrant or seeking
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to suppress evidence on the ground that it was issued by the "wrong"
judge.

Current Rule 41(c)(1), which refers to the fact that hearsay
evidence may be used to support probable cause, has been deleted.
That language was added to the rule in 1972, apparently to reflect
emerging federal case law. See Advisory Committee Note to 1972
Amendments to Rule 41 (citing cases). Similar language was added
to Rule 4 in 1974 and was included in the promulgation of Rule 5.1 in
1972. In the intervening years, however, the case law has become
perfectly clear on that proposition. Thus, the Committee believed that
the reference to hearsay was no longer necessary. Furthermore, the
limited reference to hearsay evidence was misleading to the extent that
it might have suggested that other forms of inadmissible evidence
could not be considered. For example, the rule made no reference to
considering a defendant’s prior criminal record, which clearly may be
considered in deciding whether probable cause exists. See, e.g.,
Brinegar v. United States, 338 U.S. 160 (1949) (officer’s knowledge
of defendant’s prior criminal activity). Rather than address that issue,
or any other similar issues, the Committee believed that the matter
was best addressed in Rule 1101(d)(3), Federal Rules of Evidence.
That rule explicitly provides that the Federal Rules of Evidence do not
apply to "preliminary examinations in criminal cases, . . . issuance of
warrants for arrest, criminal summonses, and search warrants." The
Advisory Committee Note accompanying that rule recognizes that:
"The nature of the proceedings makes application of the formal rules
of evidence inappropriate and impracticable." The Committee did not
intend to make any substantive changes in practice by deleting the
reference to hearsay evidence.
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Finally, two minor changes have been made to Rule 41(e), which
governs the procedures for issuing warrants under the rule. First,
Rule 41(e)(1) requires that after issuing a warrant, the magistrate
judge or state judicial officer must deliver a copy of the warrant to the
district clerk. Further, under Rule 41(e)(3), the warrant must
designate the magistrate judge to whom the warrant must be returned.
The Committee believed that these changes would provide for more
efficient processing of warrants, particularly in those instances where
a state court judge has issued the warrant.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 41 is one of
those rules. This version of Rule 41 includes a significant amendment
concerning the authority of a court to approve search warrants for
covert entries for the purpose of making observations. Another
version of Rule 41, which does not include this provision, is being
published simultaneously in a separate pamphlet.
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Rule 43. Defendant’s Presence

(a) When Required. Unless this rule. Rule 5. or Rule 10

provides otherwise, the defendant must be present at:
(1) the initial appearance, initial arraignment, and plea:

(2) every trial stage. including jury impanelment and the

return of the verdict; and

(3) sentencing.
(b) When Not Required. A defendant need not be present
under any of the following circumstances:
(1) Organizational Defendant. The defendant is an
organization represented by counsel who is present.
(2) Misdemeanor Offense. The offense is punishable by

fine or by imprisonment for not more than one year,

or both. and with the defendant’s written consent,

the court permits arraignment. plea. trial, and

sentencing to occur in the defendant’s absence.
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(3) Conference or Hearing on a Legal Question. The
proceeding involves only a conference or hearing on

a question of law.
(4) Sentence Correction. The proceeding involves the

correction or reduction of sentence under Rule 35
or 18 U.S.C. § 3582(c).
(¢) Waiving Continued Presence.
(1) InGeneral. A defendant who was initially present at
trial, or who had pleaded guilty or nolo contendere,

waives the right to be present under the following

circumstances:

(A) when the defendant is voluntarily absent after
the trial has begun, regardless of whether the
court informed the defendant of an obligation to

remain during trial;
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(B) in a noncapital case, when the defendant is

voluntarily absent during sentencing: or

(C) when the court warns the defendant that it will
remove the defendant from the courtroom for

- disruptive behavior, but the defendant persists in

conduct that justifies removal from the

courtroom.

(2) Waiver’s Effect. If the defendant waives the right to
be present under this rule, the trial may proceed to
completion, including the verdict’s return and

sentencing. during the defendant’s absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

The first substantive change is reflected in Rule 43(a), which
recognizes several exceptions to the requirement that a defendant
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must be present in court for all proceedings. In addition to referring
to exceptions that might exist in Rule 43 itself, the amendment
recognizes that a defendant need not be present when the court has
permitted video teleconferencing procedures under Rules 5 and 10 or
when the defendant has waived the right to be present for the
arraignment under Rule 10. Second, by inserting the word "initial"
before "arraignment, " revised Rule 43(a)(1) reflects the view that a
defendant need not be present for subsequent arraignments based
upon a superseding indictment.

The Rule has been reorganized to make it easier to read and
apply; revised Rule 43(b) is former Rule 43(c).

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 43 is one of
those rules. This version of Rule 43 recognizes substantive
amendments to Rules 5, 5.1. and 10, which in turn permit video
teleconferencing of proceedings, where the defendant would not be
personally present in the courtroom. Another version of Rule 43,
which includes only style changes is being published simultaneously in
a separate pamphlet.
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RULES GOVERNING PROCEEDINGS IN THE
UNITED STATES DISTRICT COURT UNDER
§ 2254 OF TITLE 28, UNITED STATES CODE
Rule 2. Petition

* ok ok Kk
(e¢) Return of insufficient petitim-x. If a petition reeetved-by
filed with the clerk of a district court does not
substantially comply with the requirements of rule 2 or
rule 3, it may be returned to the petitioner, if a judge of
the court so directs, together with a statement of the
reason for its return. The clerk shall retain a copy of the
petition.
COMMITTEE NOTE
Rule 2(e) has been amended to conform it to language in Federal

Rule of Civil Procedure 5(e). No change in practice is intended by the
amendment.
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Rule 3. Filing Petition

1 %* Kk %k % %

2 (b) Filing and service. Upoen-reeeipt-ofthe-petitionrand-the

4

5

6 3—the The clerk of the district court shall file the petition

7 and enter it on the docket in his the clerk’s office. The

8 filing of the petition shall not require the respondent to

9 answer the petition or otherwise move with respect to it
10 unless so ordered by the court.

COMMITTEE NOTE

The first portion of Rule 3(b) has been deleted because it conflicts
with the requirement in Federal Rule of Civil Procedure 5(¢) that the
clerk file the papers. The amendment also conforms to current
practice; the clerk files the petition and refers it to the court for its
consideration of any defects in the petition.
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Rule 6. Discovery

(a) Leave of court required. A party shall be entitled to
invoke the processes of discovery available under the
Federal Rules of Civil Procedure if, and to the extent that,
the judge in the exercise of his discretion and for good
cause shown grants leave to do so, but not otherwise. If
necessary for effective utilization of discovery
procedures, counsel shall be appointed by the judge fora

petitioner who qualifies for the appointment of counsel

under 18 U.S.C. §3006A{g)_§ 3006A.

* %k k %k *

COMMITTEE NOTE

The amendment to Rule 6(a) reflects amendments to 18 U.S.C.
§ 3006A.

Rule 8. Evidentiary Hearing

* %k % % %
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(b) Function of the magistrate judge.

(D

@

3)

@

When designated to do so in accordance with 28
U.S.C. § 636(b), a magistrate judge may conduct
hearings, including evidentiary hearings, on the
petition, and submit to a judge of the court proposed
findings of fact and recommendations for disposition.
The magistrate judge shall file proposed findings and
recommendations with the court and a copy shall
forthwith be mailed to all parties.

Within ten days after being served with a copy, any
party may serve and file written objections to such
proposed findings and recommendations as provided
by rules of court.

A judge of the court shall make a de novo
determination of those portions of the report or

specified proposed findings or recommendations to
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(©)

which objection is made. A judge of the court may
accept, reject, or modify in whole or in part any
findings or recommendations made by the magistrate
judge.
Appointment of counsel; time for hearing. If an
evidentiary hearing is required the judge shall appoint
counsel for a petitioner who qualifies for the appointment
of counsel under 18 U.S.C. §3866A(g) § 3006A and the
hearing shall be conducted as promptly as practicable,
having regard for the need of counsel for both parties for
adequate time for investigation and preparation. These
rules do not limit the appointment of counsel under 18
U.S.C. § 3006A at any stage of the case if the interest of

justice so requires.
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COMMITTEE NOTE

The amendments to Rule 8 address two issues. First the term
"magistrate” has been changed to "magistrate judge" to reflect the
change in name of magistrates to United States magistrate judges.
Second, the amendment to Rule 8(c) reflects amendments to 18
U.S.C. § 3006A.

Rule 9. Delayed or Successive Petitions

¥ %k dk k 3k

(b) Successive petitions. A—seeond-er-sueeessivepetition

eonstituted—an—abuse—of-the—writ: Before a second or

successive petition is presented to the district court. the

applicant shall obtain an order from the appropriate court
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11 of appeals authorizing the district court to consider the
12 petition.
COMMITTEE NOTE

Rule 9(b) has been amended to reflect the provisions of the
Antiterrorism and Effective Death Penalty Act of 1996 which
amended 28 U.S.C. § 2244. That new provision places limitations on
the ability of a petitioner to file successive applications for habeas
corpus relief. Section 2244(b) explicitly states that a second or
successive petition must be first presented to the appropriate court of
appeals for an order that authorizes the district court to consider the
application dismissed if it was presented in an earlier petition. The
amendment to Rule 9(b) is intended to reflect that statutory provision.

Rule 10. Powers of Magistrates Magistrate Judges

1 The duties imposed upon the judge of the district court by
2 these rules may be performed by a United States magistrate
3 judge pursuant to 28 U.S.C. § 636.

COMMITTEE NOTE

Rule 10 has been amended to reflect the change in the title of
United States magistrates to United States magistrate judges.
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RULES GOVERNING PROCEEDINGS IN THE
UNITED STATES DISTRICT COURT UNDER
§ 2255 OF TITLE 28, UNITED STATES CODE
Rule 2. Motion
PP
(b) Form of Motion. The motion shall be in substantially the
form annexed to these rules, except that any district court
may by local rule require that motions filed with it shall be
in a form prescribed by the local rule. Blank motions in
the prescribed form shall be made available without
charge by the clerk of the district court to applicants upon

their request. It shall specify all the grounds for relief

which are available to the movant and of which the

10

11

12

13

movant has or, by the exercise of reasonable diligence,
should have knowledge and shall set forth in summary
form the facts supporting each of the grounds thus

specified. It shall also state the relief requested. The
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motion shall be typewritten or legibly handwritten and
shall be signed under penalty of perjury by the petttioner
movant.

£k K KK
(d) Return of insufficient motion. If a motion reeetved-by
filed with the clerk of a district court does not
substantially comply with the requirements of rule 2 or
rule 3, it may be returned to the movant, if a judge of the
court so directs, together with a statement of the reason
for its return. The clerk shall retain a copy of the motion.
COMMITTEE NOTE
The amendment to Rule 2(b) — changing the word "petitioner"
to "movant" — is intended to make the terminology internally
consistent throughout the rule.
Rule 2(d) has been amended to conform it to language in Federal

Rule of Civil Procedure 5(e). No change in practice is intended by the
amendment.
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Rule 3. Filing Motion

* %k % % %

(b) Filing and service. Upon-receipt-of-the—meotion—and

withrutes2-and-3-the The clerk of the district court shall

file the motion and enter it on the docket in his the clerk’s
office in the criminal action in which was entered the
judgment to which it is directed. He The clerk shall
thereupon deliver or serve a copy of the motion together
with a notice of its filing on the United States Attorney of
the district in which the judgment under attack was
entered. The filing of the motion shall not require said
United States Attorney to answer the motion or
otherwise move with respect to it unless so ordered by

the court.
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COMMITTEE NOTE

The first portion of Rule 3(b) has been deleted because itconflicts
with the requirement in Federal Rule of Civil Procedure 5(¢) that the
clerk file the papers. The amendment also conforms to current
practice; the clerk files the petition and refers it to the court for its
consideration of any defects in the petition. '

1 Rule 6. Discovery
2 Leave of court required. A party may invoke the processes
3 of discovery available under the Federal Rules of Criminal
4 Procedure or the Federal Rules of Civil Procedure or
5 elsewhere in the usages and principles of law if, and to the
6 extent that, the judge in the exercise of his discretion and for
7 good cause shown grants leave to do so, but not otherwise. If
8 necessary for effective utilization of discovery procedures,
9 counsel shall be appointed by the judge for a movant who
10 qualifies for appointment of counsel under 18 U.S.C.

11 §3006A(e)- § 3006A.

12 % % K ok ok
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COMMITTEE NOTE

The amendment to Rule 6(a) reflects amendments to 18 U.S.C.

§ 3006A.

Rule 8. Evidentiary Hearing

* %k k %k %

(b) Function of the magistrate judge.

)

o))

3

When designated to do so in accordance with 28
U.S.C. § 636(b), a magistrate judge may conduct
hearings, including evidentiary hearings, on the
motion, and submit to a judge of the court proposed
findings and recommendations for disposition.

The magistrate judge shall file proposed findings and
recommendations with the court and a copy shall
forthwith be mailed to all parties.

Within ten days after being served with a copy, any

party may serve and file written objections to such
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proposed findings and recommendations as provided
by rules of court.

(4) A judge of the court shall make a de novo
determination of those portions of the fepon or
specified proposed findings or recommendations to
which objection is made. A judge of the court may
accept, reject, or modify in whole or in part any
findings or recommendations made by the magistrate
judge.

(¢c) Appointment of counsel; time for hearing. If an
evidentiary hearing is required, the judge shall appoint
counsel for a movant who qualifies for the appointment
of counsel under 18 U.S.C. §3606A({g) § 3006A and the
hearing shall be conducted as promptly as practicable,
having regard for the need of counsel for both parties for

adequate time for investigation and preparation. These
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29 rules do not limit the appointment of counsel under 18
30 U.S.C. § 3006A at any stage of the proceeding if the
31 interest of justice so requires.
32 koK K K

COMMITTEE NOTE

The amendments to Rule 8 address two issues. First the term
"magistrate" has been changed to "magistrate judge" to reflect the
change in name of magistrates to United States magistrate judges.
Second, the amendment to Rule 8(c) reflects amendments to 18
U.S.C. § 3006A.

Rule 9. Delayed or Successive Motions

1 %* %k % % &

2 (b) Successive motions. A-seeondorsueeessive metionmay




10

11

12

13

152 FEDERAL RULES OF CRIMINAL PROCEDURE

abuse-of-the-preceduregoverned-by-these rules: Before a
second or successive motion is presented to the district

court, the applicant shall obtain an order from the

appropriate court of appeals authorizing the district court

to consider the motion.

* ok % * %

COMMITTEE NOTE

Rule 9(b) has been amended to reflect the provisions of the
Antiterrorism and Effective Death Penalty Act of 1996 which
amended 28 U.S.C. 2244. That new provision places limitations on
the ability of a petitioner or movant to file successive applications for
habeas corpus relief. Section 2244(b) explicitly states that a second
or successive petition must be first presented to the appropriate court
of appeals for an order that authorizes the district court to consider
the application dismissed if it was presented in an earlier petition. The
amendment to Rule 9(b) is intended to reflect that statutory provision.
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Rule 10. Powers of Magistrates Magistrate Judges

The duties imposed upon the judge of the district court by
these rules may be performed by a United States magistrate
judge pursuant to 28 U.S.C. § 636.

COMMITTEE NOTE

Rule 10 has been amended to reflect the change in the title of
United States magistrates to United States magistrate judges.
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W. Eugene Davis
U.S. COURT OF APPEALS, PIFTH CIRCUIT
Suite 5200, 800 Lafayetta Stxeet
Lafayette, LA 70501

February 12, 2001

Honorable Robin J. Cauthron

Chair, Committee on Defender Services
United States District Court

200 NW 4% Street

Oklahoma City, Oklahoma 73102

Subject: Proposed Amendments to Criminal Rules 5, 10 and 43

Dear Judge Cauthron:

Thank you for your January 30, 2001, letter commenting on the
proposed amendments to Rules 5, 10, and 43 of the Federal Rules of
Criminal Procedure. A copy of your letter has been sent to each
member of the Advisory Committee on Criminal Rules.

The advisory committee meets in Washington, D.C., on April
25-27, 2001. Several witnesses, including representatives from
the Public Defenders and the American Bar Association’sg Section on
Criminal Justice, are scheduled to testify on the first day of the
meeting. After the hearing, the committee will review and discuss
all comments submitted on the proposed amendments. It will
transmit its recommendations to the Committee on Rules of Practice
and Procedure, chaired by Judge Anthony J. Scirica, which meets on
June 7-8, 2001, in Philadelphia, Pennsylvania.

As you are aware the advisory committee has, since October
1992, wrestled with policy implications raised by the use of video
conferencing at initial appearance and arraignment proceedings.

In October 1993 we published amendments permitting video
conferencing in certain proceedings with the defendant’s consent.

002,004

Your predecessorx, Judge Diamond, asked
of the proposals pending completion of
conferencing pilot projects, including
arraignment proceedings. We agreed to
these pilot projects.

Unfortunately,

us to defer coneideration
several ongoing video-

several projects involving
wait for the completion of

the 1995 Federal Judicial Center pilot

projects designed to ascsess the costs and benefits of video
conferencing of arraignment and initial appearance proceedings
collapsed because no defendants consented to the procedure.

Lawyers and judges eschewed the option
reversal. It is unlikely that another

for fear of appellate
pilot project permitting
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video conferencing will succeed unless we authorize the procedure
in the rules.

In August 2000, proposed amendments to Criminal Rules 5, 10,
and 43 were published for comment. Pamphlets containing the
proposals were distributed to each federal judge, and the
proposals were posted on the Internet. The committee decided to
publish the proposals because of several intervening developments,
which are briefly summarized below.

1. The Judicial Conference has been actively promoting the use
of video conferencing in wvarious court proceedings. Over 100
federal court sites are now equipped with video conferencing
capabilities. 1In its June 2000 report to the Judicial
Conference, the Committee on Court Administration apd Case
Management noted that “various pretrial, civil and criminal
proceedings, sentencings, settlement conferences, witness
appearances in trials, arraignments, bankruptcy hearings, and
appellate oral arguments are among the types of judicial
proceedings in which this technology has been proven
beneficial where compelling geographic and logistical
conditions exist.”

2. The recent explosion of criminal cases in the “border states”
continues to place immense pressures on judges to handle huge
caseloads. Many of these judges must hold court in
courtrooms jammed with prisoners who have been transported
long distances for court appearances--many of them
perfunctory. These judges make the strong point that
adequate security cannot be maintained under these
circumstances. Several of these judges have understandably
regquested that the rules be changed to allow video
conferencing of initial appearances and arraignments. They
are convinced that these changes would give them substantial
relief by: (1) reducing the number of prisoners in the
courtroom to a level that permits adequate security; (2)
allowing them to handle their caseload more efficiently; (3)
improving the lot of the defendants who are now routinely
trangported over long distances for long periods of time
under poor conditions; and (4) reducing the burden and
security risks faced by the Marshal Service and their
temporary security officers who are constantly shuttling
prisoners long distances between jails and courthouses.

3. Many state courts routinely handle arraignment and initial
appearance by video conference. In August 1997 the state of
California issued a detailed cost/benefit analysis of the use
of video conferencing in arraignment proceedings. The report
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recommended continued use of video technology. Public
defenders were particularly satisfied with the ability to use
the machinery to consult with their clients.

4. In 1996, the Judicial Conference expanded the pilot project
on video conferencing in prisoner civil rights pretrial
proceedings to include many more COUrts.

We are not unaware that adoption of these proposed rule
changes may require more travel by defense counsel. We do believe
that much of this travel will be avoided in locations where
counsel have secure video conferencing egquipment available to
communicate with their clients. Because of the potential benefits
of the rule change referred to above, particularly the reduced
security risks in transporting large numbers of defendants and
holding them in large numbers in courtrooms, we believe it prudent
to go forward with the proposed rule changes and seek the input of
the bench, bar and public.

The advisory committee is sensitive to the fairness of uging
video conferencing in these pretrial proceedings. All agree that
the proposed rule reposes the authority to use video conferencing
within the sole discretion of the court, which goes a long way in
obviating potential abuse. So, a court that has a strong need to
conduct arraignments and initial appearances by video conference
can elect to do so and other courts who do not have such a need
can follow the existing procedure. Because of this judicial
control there is strong support for mandatory use of video
conferencing. On the other hand, there is also strong support to
retain the defendant’s consent, which appears to eliminate many of
the fairness concerns. As we continue to work through this
debate, the advisory committee is particularly interested in the
views of your committee regarding the need to retain the
defendant’s consent in these proceedings.

I plan to call you next week and discuss this matter with
you. I look forward to continuing this dialogue and seeing you at
the Judicial Conference session in March.

Sincerely,
W. BEugene Davis

cc: Honorable Anthony J. Scirica
Professor Daniel R. Coguillette
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U.S. Department of Justice

Criminal Division

Washington, DC 20536-0001

January 24, 2001

MEMORANDUM

To: Honorable W. Eugene Davis, Honorable Edward E. Carmes,
Honorable John M. Roll, Professor David A. Schlueter,
and John Rabie]

From: Roger A. Pauley

Subject: Criminal Rules Amendments I Will Likely Propose At
Subcommittee Meetings

The Criminal and Appellate Chiefs in the United States
Attorneys Offices are currently studying the published rules
and may suggest changes/problems with them. But I thought you
might find it useful if I acquainted yocu with the list
(sometimes with a brief explanation) of the minor amendments
that my own review of the rules has produced and that I plan to
raise at the Subcommittee meetings in March. (The list below
is exclusive of any purely stylistic amendments).

1. Rule 1(a)(5). Add a final subdivisiocn (F) restoring
the exemption from applicability of the rules for a “proceeding
against a witness in a foreign country under 28 U.S.C. § 1784,°"
as per the discussion and vote at the last full Committee
meeting.

2. Rule 4(c)(2). Amend the territorial limits provision
to allow arrest warrants to be executed outside the
jurisdiction of the United States if a statute authorizes an
arrest in such place. This change is prompted by the recent
enactment of the military extraterritorial jurisdiction statute
that permits arrests by DOD personnel of civilian military
dependents and contractors for crimes committed overseas, but
there are also a number of other statutes that allow for out of
country arrests, e.g. 14 U.S.C. 8B (Coast Guard). If federal
law authorizes an arrest outside the United States, it makes no
gsense to require that the arrest be warrantless. Why not
authorize execution of a warrant anytime a statute allows an
arrest? Thus, {(c){(2) would be rewritten as follows:
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“(2) Territorial Limits.

(A) Within the Jurisdiction of the United States. Except
as provided in this rule, a warrant may be executed, or a
summons served, only within the jurisdiction of the United
States.

(B) Outside the Jurisdiction of the United States. A
warrant may be executed, or a summons served, outside the
jurisdiction of the United States if a statute authorizes an
arrest in such place.” (New proposed matter in bold)

3. Rule 5(a) (1) (B). Add “Except as otherwise provided by
statute,” at the beginning of this subdivision, which reguires
that a person arrested outside the United States be taken
without unnecessary delay before a magistrate. In order to
aveid an argument that the rule would supersede the recently
enacted military extraterritorial jurisdiction statute, the
quoted exception must be inserted. The statute (new 1B U.S.C.
3264-5) allcws an arrestee to opt to remain abroad following
arrest and to have any initial appearance conducted by
telephone.

4. Rule 6(e){3)(A). Add a new subdivision (iii) stating
“a person authorized by [18 U.$.C. § 3322] [statute]”. 18
U.S.C. 3322 operates as an exception to Rule 6(e) and
authorizes disclosure of 6(e) material to an attorney for the
government without a court order for purposes of enforcing
civil forfeiture and civil banking laws, and disclosure to
banking regulators with a court order on less than the normally
required showing of particularized need. 1In order to preserve
this statute from supersession clause challenges, the addition
above is needed.

S. Rule 7(a)(1l). Amend the introductory language to
include an exception for craiminal contempt, so that it reads:
“"An offense (other than contempt) must be prosecuted by an
indictment”, etc. The exception for contempt is consistent
with caselaw. E.g., United States v. Eichhorst, 544 F.2d 1383
(7" Cir. 1976). The present rule’s failure to recognize the
exception creates an apparent conflict with Rule 42, which of
course sets out a special procedure for instituting criminal
contempt charges. In addition to making the above change
(which c¢ould also be phrased in terms of a reference to Rule
42), the rule or the Note (here and/or in Rule 42} might wish
to further explicate that, while contempt need not be charged
by indictment, indictment is an alternative means of bringing
contempt charges (along with the notice procedures spelled out
in Rule 42). See United States v. Williams, 622 F.2d 830 (5
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Cir. 18980).

6. Rule 10(b). Consider adding a “good cause”
requirement before allowing a defendant to waive arraignment
altogether, in view of the fact that the seriousness and
gravity of the charges are usually best conveyed by attendance
at the proceeding (whether or not conducted by
videcteleconferencing). The rule as published, to be sure,
requires judicial consent to a waiver, but no standard for
granting or withholding consent is set forth. (Alternatively
make clear in the Note that judges should require “good cause”
before consenting.)

7. Rule 17(a). Explore whether it is appropriate to have
dropped the last sentence in the existing rule stating that a
subpoena issued by a magistrate need not be under the court’s
seal. (Our published versicn would require that all subpoenas
be with seal)}. Judge Miller is soliciting reaction from his
colleagues.

Also consider adding explicit authority of the court tc
issue a subpoena. Since Rule 614 of the Evidence Rules pernits
the trial judge to call witnesses, it follows that the judge
must have implied authority to issue a subpoena. Why not say
s0 in Rule 17(&g)?

8. Rule 17(g). Pursuant to my December 13, 2000,
memorandum to Judge Davis and others, amend 17(g) to separate
cut contempts by magistrate judges, in order to reflect the
recent enactment of the Federal Courts Improvements Act of 2000
(FCIA), which created contempt authority for magistrates but at
the same time gave rise to several distinctions between
magistrates’ contempt authority and that of district judges.
Judge Miller, though originally disagreeing with this proposal,
has advised me he has become persuaded of its merit.
Subdivision (g) would thus read:

“The court (other than a magistrate judge) may hold in
contempt a witness who, without adequate excuse, disobeys a
subpoena issued by a court! in that district. A magistrate
Jjudge may hold in contempt a witness who, without adequate
excuse, disobeys a subpoena issued by that magistrate judge? as

The word “federal” that appears in the published version
before “court” is superfluous.

*The FCIA is explicit that a magistrate may punish solely

for a violation of that magistrate’s subpoena ox oxder. This is
contrary to the existing rule, that seemingly allows a judge to
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provided by [statute] [28 U.S.C. § 636(e)].”

9. Rule 24(b) (3). Consider amending the misdemeancr
peremptory challenge provision that gives each side 3
peremptories to clarify its application or lack thereof to
petty offenses. Rule 58, of course, says that jury trial is
not required for petty offenses. But what if, though not
required, a jury is empaneled, with all parties and the court’s
consent, in a petty offense case? {(Does this ever
happen?) (Nothing in Rule 23 or 58 precludes a jury trial when
one is not mandated). If so, would/should each side be
entitled to 3 peremptory challenges?

10. Rule 26. Delete “orally.” This was a mistake in the
published version that failed to reflect a Committee decision.

11. Rule 31(a). Insert “federal” before “judge.” Given
our definitions in Rule 1, it is necessary to make this change
to assure that a federal verdict may not be delivered to a
state judge (though the likelihood of such an event is remote).

12. Rule 32(h) (1) (B).? Amend this provision (which
requires the court to give the defendant and his attorney a
summary of information excluded from the presentence report on
which the court will rely in sentencing) toc make explicit that

"the requirement for discleosure alsoc extends to the government.
This is consistent with the existing rule, as we understand it,
and (according to a random survey conducted at my request by
the Department’s Executive Office for United States Attorneys)
with present practice. Rule 32 requires that the government’s
opportunity for allocution be “equivalent” to that of the
defense. But it couldn’t be equivalent if it .wasn’t based on,
and thus could not address, all the information provided tc the
defense informing the court’s sentencing decision.

13. Rule 32(h) (4) (C). Consider adding “and for goocd
cause shown” after “Upon a party’s motion.” The published
version amends this provision to allow a party’s allocution to
be heard in camera, upon motion of any party (rather than, as
is now required) a joint motion of the defendant and the
government}. While the court retains discretion to deny or

hold a witness in contempt for violating a subpcena issued by
another judge in the district.

*This list does not include any change to the published
version as regards the court’s requirement to decide disputed
matters-in the presentence report that do not affect sentencing.
That major issue is still under consideration.
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grant the motion, it may be preferable to make clear in the
rule that the standard for doing so is “goocd cause.”

14. Rule 32.1(a)(3). Pursuant to the discussion at the
last full Committee meeting, and my October 24, 2000, follow-up
memorandum to Donald Goldberg and others,! strike subdivision
(D), which would create a new requirement that an alleged
probation or supervised release violator be advised at the
initial appearance of a right not to make a statement and that
any statement made can be sued against him. See Minnesota v.
Murphy, 465 U.S. 420 (1984).

15. Rule 35(b) (2). Amend this provision to reflect the
Committee’s “straw poll” at the last meeting to include both
published versions, each of which addressed a slightly
different post-sentence cooperation scenario. I was directed
to draft an amendment to this effect, and did so in an October
25, 2000, memorandum provided to all Subcommittee B members.S

16. Rule 41(d) (3) (B) (ii}. Consider adding to this
provision relating to telephonic search warrants the phrase “or
cause to be made” after “make” in the language requiring the
magistrate to make a verbatim record. The suggestion (which
comes from AUSAs) is designed to accommodate the situation in
which a magistrate’s recording equipment fails, but the AUSA at
the other end of the line has recording equipment. The
magistrate could then instruct the AUSA to record the
conversation and immediately deliver it to the magistrate, who
could certify its correctness. I had some discussion with
Judge Miller about this, and I think he undertook to solicit
views from his colleagues, since he had never done a telephonie
warrant.

17. Rule 42(b). Consistent with the suggestion regarding
Rule 17(g) to separate out magistrates’ contempt authority from
that of district judges in light of the recent enactment of the
Federal Courts Improvements Act of 2000, Rule 42 (b), relating
to summary contempt power generally, should be amended aleng
similar lines. As per my December 13, 2000, memorandum, I
suggest the following revision:

‘I would request that this memorandum, a copy of which was
sent to John Rabiej, be provided to the Committee members in the
agenda materials.

I would request that this memorandum, a copy of which I am
appending for convenience's sake, be included in the agenda
materials for the full Committee meeting.
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U.S. Departmeant of Justice

Criminal Division

Wachington, DC 20536-0001

October 24, 2000

MEMDBANDUM

To: Denald J. Goldberg, Esg., et al

From: Roger A. Pauley/{v&f3

Subject: Rule 32.1 Proposed Warnings; Alsc Whether the Fifth
Amendment Privilege in a Domestic Proceeding Requires
a Real and Substantial Threat of Incrimination

You will recall that, in the course cf considering the
Proposed expansion of Rule 32.1 to require the giving of a
warning that the probationer or supervised releasee facing
revocation need say nothing, the Criminal Rules Committee
embarked on a somewhat tangential inquiry concerning the
general scope of the Fifth Amendment pPrivilege. (This is, of
course, not the critical inquiry; the question at issue for the
Committee is whether, even if a privilege exists, the perscn
must or should be given g3 warning of his rights; see Minnesota
V. Murphy, 465 U.S. 420 (1984), discussed infra). 1 asserted
that, in order for the privilege to be validly invoked, a real
and substantial danger of incrimination must be shown and that,
for some kinds of probation or supervised release violations,
such as breaches of travel or associational restrictions, no
such danger was present even though theoretically such
violations might constitute a contempt. Another example
involving a hypothetical “dirty urine” sample was also
discussed. You responded that, apart from a recent Supreme
Court case involving the threat of foreign pProsecution?!, you
believed that the courts did not look to whether a substantial
threat of incrimination €xisted and recognized the privilege if
€ven a theoretical possibility of prosecution existed. I '
later promised to research the question and let you know the
resultsg,

Having now done SO, it seems clear that a valid assertion

The name of the case both of us remembered by content but
not title is United Statea v. Balsys, 524 U.S. 666 (1598).
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of the Fifth Amendment privilege in any setting requires a
showing of a real and substantial danger of prosecution. E.g.,
Zicarelli v, New Jersey Investigation Commission, 406 U.S. 472,
478 (1972) (“It 15 well established that the privilege protects
against real dangers, not remote and Speculative
possibilities.”). See also, citing additional authorities, 88
Georgetown L. J. 1317, 1433-4n.1813 {(2000). The Zicarelli
¢pinion, while involving a foreign prosecuticon threat, cited as
Support for the above-quoted proposition several cases
involving domestic threats, among them Mason v. United States,
244 U.3S, 362 (1317), where the Court found an invocation of the
privilege unjustified. 1In that amusing case, a man who had
been seated at a table in the Arctic Billiard Parlors in Nome,
Alaska, when six other men were arrested in the DPremises,
refused to answer questions regarding whether cards were being
played at his or any other table at the time. But because
Alaska law only made it a crime tc play cards for money, the

of domestic prosecution vet held to be too speculative exist.
See, e.g., United States v. Nickens, 955 F.2d 112, 127-8 (1=t
Cir. 1992).

In the context of probation revocation, the most salient
precedent is Minpesota V. Murphy, 465 U.S. 420 (1984), where
the Court upheld, against a claim of the Fifth Amendment
brivilege, the admission in respondent’s murder trial of
incriminating statements he made to his probation officer
absent any warnings. Even though the probation officer “could
compel Murphy’s attendance and truthful answers” (id. at 431,
consciously sought incriminating statements about the incident,
and failed to give any Miranda-like warnings, the Court found
any Fifth Amendment pPrivilege inapplicable because nothing in
State law or otherwise had conveyed a threat to the respondent
that, if he had invoked the privilege, his probation would have
been revoked. In other words, the Court said that, unlike the
inherently coercive Situation of custodial interrogation where
the Privilege applies even though not invoked, the privilege
did not automatically apply in the probation interview context.
The Court concluded that the general rule that a person

It would seem difficult to contend that a probation

\
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Moreover, the Court noted that it had never held that warnings
wWere required even for grand jury witnesses who are “placed in
a setting conducive to truthtelling” and determined similarly
that warnings were not required during a probation interview
because “the totality of the clrcumstances is not such as to
overbear a prcbationer’s free will.” Id. at 431,

Later, after stating that the privilege might well be
applicable 1f 3 probation officer asked about a prior c¢rime and
coupled the question with a threat to revoke probation if the
Person invoked the privilege, the Court made the follewing
interesting observations {along the lines of the point T
attempted to make at our meeting) (id at 4¢35n.7):

“The situation would be different if the guestions put to
a8 probationer were relevant to his probationary status and
Posed no realistic threat of incrimination in g separate
criminal broceeding. 1If, for example, a residential
restriction were imposed ag & condition of probation, it would
appear unlikely that a violation of that condition would be a
criminal act. Hence, a claim of the Fifth Amendment privilege

In sum, it is clear, based on Minnesota v. Murphy, that
the warnings Proposed in Rule 32.1 go well beyond current law

requirements. Not only is the Fifth Amendment privilege
inapplicable to certain types of violations of bprobation and

constitutional matter angd the individual must himself invoke
‘the privilege. I therefore continue to believe, as stated at
the meeting, that the Committee’s procposed amendment of Rule
32.1 to add a requirement that probationers and supervised

The requirement of warnings will inevitably form the basis for
a new kind of suppression motion, when the warnings are omitted
Oor imperfectly imparted, that could keep reliable, uncoerced
admissions from being considered. The Committee, of course,
will decide this matter next April, but since you had expressed
an interest (because of other litigation in ycur office) in the
constitutional issue, I thought' I should promptly pass on the
fruits of my research.

All the best,.
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CC: Judge Davis, Professor Schlueter, and the members of

Subcommittee B {Judges Roll and Miller, Professor Stith, and
Lucien Campbell) .
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U.S. Department of Justice

Criminal Division

Washington, DC 20530-0401

October 25, 2000

[
'

MEMORANDUM ;
:
To: Subcommittee B Members (Judges Roll and Miller,
Professors Schlueter and Stith, and Lucien Campbell)

From: Roger A. Pauley |

Subject: Rule 35(b) (2) Draft

Below is a draft of Rule 35(b) (2) that reflects the
Committee’s “straw poll” decision at ' our recent meeting to
include both published versions of Rule 35(b) {2), together with
my stylistic suggestion to make the introductory language of
Rule 35(b) (2) parallel to that of Rule 35(b) (1). Although our
Subcomittee meeting is a long way off, I wanted to get this
down on paper while my memory is fresh.

“(2) Later Motion. Upon the government’s motion made one
yYear or more after sentencing, the court may reduce a sentence
if the defendant’s substantial assistance invelved:

(A) information not known to the defendant until one year
or more after sentencing: )

(B) information provided by the idefendant to the
government within one year of sentencing, but which did not
become useful to the government until one year or more after
sentencing; or ‘

(C) information the usefulness ¢f which could not
reasonably have been anticipated by the defendant until one
Y€ar or more after sentencing [and which was promptly provided
to the government after its usefulness was reasonably apparent
to the defendant] {and which was provided to the government
within cne year after its usefulness jwas reasonably apparent to
the defendant).”

I would welcome any comments on !the draft, including the
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bracketed alternatives,
D.C. in a few months.!

and lcok forward to Seeing everyone in

'Kate, you left before my invitation was extended and
accepted to have the full Committee (and any spouses or
companions) over to my house prior to the customary dinner after
the first day of the full Committee meeting in April. I hope you
(and others) will plan for this and be able to attend.
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U.S. Department of Justice

Criminal Division

Washington, DC 20530-0007

October 27, 2000

MEMORANDUM

To: Honorable Edward E. Carnes (Subcommittee A Chair),
Honorable Tommy E. Miller, Professors Kate Stith and
David A. Schlueter, and John Rabiej

From: Roger A. Pauley EA‘P

Subject: S. 768 (extraterritorial military dependents
Jurisdiction bill)

Yesterday the Senate passed S. 768, the "Military
Extraterritorial Jurisdiction Act of 2000, ” clearing it for the
President, who will certainly sign it into law. I have had
intermittent communications about this bill (about which I
testified before Congress) with many of you, and Judge Cabranes
will doubtlessly be pleased that the gap in federal
jurisdiction over extraterrritorial crimes by persons
accompanying our armed forces, which he recently had occasion
to discover and deplore 1in United States v. Gatlin, 216 F.3d
207 (2d Cir. 2000), has been remedied.

For our Committee’s purposes, S. 768 will require a
conforming change in Rule 5{(a) (1) (B), relating to an initial
appearance following arrest outside the United States. The
bill contains special procedures that allow arrestees in
certain circumstances to remain outside the United States untii
indictment, and that permit the initial appearance, appointment
of counsel, and any detention hearing to be conducted
telephonically. Thus, in order to avoid supersession clause
problems, I believe our Rule 5(a) (1) (B) needs to be amended so
that it begins with the phrase “"Except as otherwise provided by
statute,”. The Note should be augmented by a sentence
e¥plaining that this language is needed to preserve the effect
cf new 18 U.S.C. 3264 and 3265, as enacted by S. 768 (the
Public Law number for which should be avallable in a couple of
weeks). I am attaching a copy of the bill for your information
(although the attached pages reflect passage of a bill with a
different number, H.R. 3380, the House later that day
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substituted the text of its bill for that of $. 768 and passed

the latter; the Senate acted yesterday to accept the House
amendment to S. 768).
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with the funding increase suggested by
this motion.

In 1995, the budget for the Institution
of Museum and Library Services was
cut by more than 25 percent. Since
then,

' tremely modest increases in their fanad-
Ing levels. This motion to Instruct pro-
vides much needed and very aifordable
relief by directing the conferees to ac-

the IMLS has geen only ex-.

OFC LEGISLATION

CONGRESSIONAL RECORD —HOUSE

ANNOUNCEMENT BY THE SPEAKER
FRO TEMPORE

The SPEAKER pro tempore. Pursu-~
ant to clause 8 of rule XX, the Chalr
announces that he will postpone fur-
ther proceedings today on the remaine
ing motions’ to suspend the rules on
which a recorded vote or the yeas and
nays are ordered or on which the vote
1s objected vo under clauss 6 of rule

cept & $600,000 increase for this agency,” XX

an amount that was responsibly added
to this bill by the other body. This In-
stitute of Museum apd Library Berv-
ices. oversees America’s 8,000 mussums,
connects schools, libraries and other
institutions with many wonderful re-
sources within their walls. Witk addi-
tional funding. IMLS can coptinue Lo
administer the wonderful prograras
thet comnect our youth with history
and expose all of us to worlds we have
yol to know.

In an era where technology takes
center stape in our scciety, we npeed
new programs more than ever and not
to forget to ernphasize art, culture, and
history. If we give these services noth-
ing more than level funding, we send a
message to the younger gensration
that it is okay to forget your past. it is
okay not $0 have a place where individ-
uals can see evidence of the greatness
that came before them. Unless we ap-
prove this motion,. we are contributing
to the slow death of arts and culture in
America. We owe our constituents
much more than that.

Mr. Speaker, I urge all of my col-
leagues to vote in favor of the motion
to instruct.

Mr. DICES. Mr. Spetker, I reserve
the balance of my time.

Mr. REGULA. Mr. Speaker, 1 yield
myself such time as I may consume.

Mr. Speaker, this motion to instract
is = very small and modest amount for
the Imstitute of Museum and Library
Services, and it just requests that we
teke the Senate level, which was
3600,000° above the House level, a good
program. I urge sdoption of the mo-
tion.

Mr. Speaker. I bave no further re-
quests for time, apd I yield bdack the
balance of my time.

Mr. DICKS. Mr. Bpeaker, I have no
farther requests for time, I yield back
the balance of my time. and I move the
previous gqnestion on the motion.

The previous question was ordered.

The BPEAKER pro tempore. The
questiop is on the motion to inmstruct
offered by the gentleman from Wash.
ington (Mr. DICKS).

The motion was agreed to.

The SPEAKER pro tempore. Without
objection the Chair appolnts the fol-
lowing conferees: Messre. REGULA,
KOLBE, SkEEN, TAYLOR of North Caro-
Hna, NETHERCUTT, WaMp, KINGSTON,
PETBR2ON of Pennsylvania, YOUNG of
Florida, DICKS, MURTHA, MORAN of Vir-
ginia, CRAMER, HINCHEY, and OBEY.

There was no objection.

A'ny.record votes on postponed gques-
tions will be taken tomorrow.

MILITARY EXTRATERRITORIAL
JURISDICTION ACT OF 2000

Mr. CHABOT. Mr. Speaker, I move to
suspend the rules and pass the bill
(H.R. 3380) to amend title 18, United
States Code, to establish Federal Jurie-
diction over offenses committed out-
gide the United States by persoms em-
ployed by or accompanylng the Armed
Forces, or by membars of the Armed
Forces who are relesased or separsted
from active duty prior to being identi-
fied and prosecuted for the commission
of such offenses, and for other pur-
poses, as amended. :

The Clerk read as follows:

H.-R. 3380

Be (t enacicd by the Senate and House of Rep-
resentatives of the Umited Siates of America in
Congress gesembled,

SBCTION 1, SHORT TITLE.

This Acr-may be cited as the “'Miklary
Ertraterritorial Jurisdiciton Act of 20007,

SEC. 2. PEDERAL JURISDICTION.

(&) CERTAIN CRIMINAL OFFENSES COMMITTED
OUTSIDE THE UNJTED STATES—TStle 18, United
States Code, is amended by inserting afier chap-
ter 211.the following new chapter:

“CRAPTER 2123--MIUITARY
EXTRATERRITORIAL JURISDICTION
""Sec. . .
'3261. Crtminal offensey committed by ceriain
members 0f the Armed Forcge and
by persony employed by or accom-
panying the Armed Forcey oureide
the Unitad States.
Arrest and commiitment.
Detivery to authoritics of forgign coun-
trics.
Limitation ov. removal.
Initial proceedings.
13266. Regulotions.
“3267. Definitions.
~53201. Criminal offensts committed by oer-
tain membery of the Armaed Forcert and by
pervona employad by or accompanying the
_ Armed Forces outside the United States _

“(a) Who. engages in duct outside the
United Stares that would constitute an offense
punishable by Imprisonment for move than I
year f the conduct had deen engagesd in within
the spectal mariitme and territorial jurisdiction
of the United States—

(1) while employed by or accompanying the
Armed Porces outside Lhe United States: or

“(2) while ¢ member of the Armed Forces sub-
ject ro chapter 47 of ttle 10 {the Uniform Code
of Military Jusiice).
shall be punished as provided for that offense.

“(p) No proseculion mey be commenced
against & person under (Mg sechon-{f a foreign
governmeni, {n aceordance with jurivdiction rec-
ognized by the United Slates. has prosecuied or
iy prosecuting such person for lhe conduct con-
stituting such offense. except upon (he approval
of the Attorney General or the Deputy Attorndy

3262,
*3263.

“3264.
3285,

@oo4

General (0r a person acting in eilker Such o
pacity), whick function of approval may nat pe

delesated.

*(c) Nothing in this chapter may be construag
to degrise a court-martial, militery commissfon
provost court, ot other military tribunal of con.
current jurisdiction with respect to offenders or
offenses thai by statuie or Yy the law of ipgy
may be tried by ¢ court-mariial. military com.
mission, provost court, or ether military .
bunal. ,

(d) Nuv prosscuiion may be commenceq
aganst o member of the Armed Forces subject ¢y

chapter 47 of title 16 (the Uniform Code of Mik.- -

tary Justice) under thie seciion unless—

(1) such mamber ceases to be subject to such
chapter, or

"2} an indictment or information charges
that the member committed the offense with 1 or
more olher defendants, at least 1 of whom is not
sudfect to such chagter.

“83862. Arrest and commitment

“(a) The Secretary of Defense may designate
and gulhorize any person scrving in a law en-
forcement postsion in the Department of Defense
to arrest, in accordance with applicable inter-
national agreements, outyide the Untred States
any person descrived in section 3261(a) if there
iz prodable cause to delieve (hat such person
wolated section 2261(a).

“(b) Except as provided In sections 3263 and
3264, a persen arrested under subsection (o)
shall be delivered as soom &$ procticable 1o the
custody of civilian- lew enforcement authorities
of the United States for removal to the United
Slates for judicial proceedings n relation (o
conduct referred to in iuch subsection unles
such person has had charges brought cgainst
nim or her under chapter 47 of tirle 10 for such
canduct. .

“83263. Delivery Lo authorities of forsign
eountriea

“(a) Any person. designered ang authurided

under section 3262(a) may delver a person de-
sertbed in section 3262(a) to the appropriate qu-
thorities of o foreign country in which such per-
son {5 alleped o have violated section 3261(a)

(1) appropricte suthorities of thaot cyuntry
regquest the deltvery of the person to such coun-
try Jor trial for such conduct as an offemse
under the lews of Lhat country: and

““2) the delivery of such person 1o that Coun«
try ts awthorized by a treaty or other inter-
national ogreemént to which the United States
iz @ party.

“(b) The Secretary of Defanse, in consultation
with the Secretary of Slate, shall determing
which officials of a foreign country constitute

appropriaze authoritlas for purposes of this secs -

tion.
¥$3264, Limitazion on removal

‘“(a) Except as provided in subSection.(b), and
ezeepr for a pereom delivered to authorines of ¢

Joreign country under section 326), @ person af- .

rested jor or charged with a violation of seciton
3261(a) shall not be removed—

(1) to the United States; or

(2} to any foreign country olher than 4
country in which such pereow is believed to have
violated section 3261(a).

““(b) The limitation in subsoction (a) does not
apply if—

(1) a Federal magivtraze judge orders the per-
sont to be removed (o the United Slatey to be
present at a detention heaning held pursuant (0
section 3142(f):

“(2) a Federal magistrate judge orders the de-
teniton of the person before trial pursuont ¥
section 3142(e), in which caze the person shall b¢
promptly removed $o the United States for pur-
poses of such aetentiun,

“(3) the persom is envitled o, and does not
waive, a preliminary examination unaer A€

Federal Rules nf Crimtnal Procedurs, in wrgich'
case the persom shell be removed Lo the United

Stoces an time for such examination:

July 25, 2006

!
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*(d) a Federal magisirate judge otherwise or-
ders the person (0 be removed to the United
States; or

"'(5) the Secretary of Defense determines that
military necessity requires thar the Limitations
in subsection (a) be waived, in which case the
person shall be removed fo Ehe necrest United
States military installetion culside the United
States adequate to detain the person and to fo-
cilitate the initial eppearance descrided in sec-
tion J265¢a).
¢ “§3865. Inizial proceedings
¥ - "{a)(1) In the case of gny person arrested for

- or charged with a wiolation of section 3261(a)

g who 15 not delivered to gquthorities of 6 foreign

country wnder section 3263, the initlal appear-
ance of that person under the Federgl Rules of -
Crimingl Procedure—

“(A) shall ve conducted by a Fedeve! mag-
istrate Judge; and

'(B) may be cerried out by telephony or such
other means (hat enables voice communicution
among the perticipants, including any counsel
Tepresenting the person.

“{2) In conducting the initial appearance, the
Federal magtsirats judge shall also determine
whether there is probable cause to believe that
an offense under rection 3261(a) was. commtted
and that the person committed it.

*(3) If the Federal magistrats ru-dge deter-
minés that probedic couse eTists thot the person
committed un offense under section 3261(a), and
if no motlon is made seeking the person’s deten-
ton before trigl, the Federal magistrate judga
shall also dezermine at the. initial appsarance
the ¢conditions of the parson’s release before (rfal
under chapter 207 of this Htle.

“(b) In the case of any persom descrided in
subsection (o). any derention hearing of that
person under section 3142(f)—

(1) shall be conducted by a Federaz ™mag-
iztrate judge; and

“(2) at the request of the person, may be car-
ried out by telephony or such other means that
enables voice communication among the partici-
pants, including any counsel representing the

SOn

person.

“(c)(2) If any initiel proceeding under this
section wAth respect to any such person is con-
ducted while the person is outside the United
‘States, and the person i entitiad 0 have coun-
sel appointed for purposes .of such procéeding,
. the Federal magistrate judge may appoint as
- such- counsel for purposes of suck hearing a
. qualified military counsel.

"'(2) For purposes of (Mg gubsection, the term
‘qualified military counssl’ means a fudge advo-
cate made avallable by the Secretary of Defense
Jeor purposes of yuch proceedings, who—

"“(A) is o graduate of an accredited lew school
or (s ¢ member of the bar of a Federclcourz or
of the highest court of a Siate: and

*Y(B) iv certifled as compertent to perform such
. Cuties by the Judge Advocate General of the
'~ armed force of which he is @ member.

. “$396G. Regulatione

"(a) The Secretary of Defense, after consulla-

Hon with the Secretary of Stale and the Atior-

): ney Oeneral, shall prescribe regulgtions gov-

2, ¢rning _the apprehension, detention, dalivery,

. and remouval of persont under this chapter and

K. the facilltation of proceedings under section
i 3265, Such reguladons shall be uniform
- throughout the Depariment of Defense.

* “(b)(1) The Secretary of Deferse. after con-

B sultation with the Secretary of State and the At-

=" totney Generel, shall prescribe reguialions re-
. Qqutring that, to the mazimum exten! practicable,
notice shall de provided to any person employed
by or accompanying the Armed Forces outside
the Untted States who 15 not g national of the

k. United States thas such person i potenttally.

p WbJectzoMemmljuﬁad:mon of the United
K States under this chapter. -

; “(2) A fallure to provide notice in accordence
3. with the regulations prescribed under yara-
- 77aph (1) shall not defeat the jurisdiction of a

OFC LEGISLATION
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court of the United States or provide a dafensze
in any judicial proceeding arising under this
chapter..
¢} Tha reyulations prescribed under this sec-
tion, and any emendments to those regulations.
shall not toke effect before the date that is %)
days after the date on whick the Secretary of
Defense submits o report containing those regu-
lutions or gmendmenty (as the cave moy be) to
the Committee on the Judiciary of the House of
Representatives and the Committee on the Judi-
clary of the Semate.
“§2367. Definitions -
"'As wsed in this chapter:
(1) The term ‘employed dy the Armed Farces
outside the United Slates’ meanse— -
* '(A) employed as a civitian employee of the
Department of Defense (Including &« non-
appropriated fund instrumentality of the De-
partment), ay & Department of Defense con-
tractar (inciuding g subcontractor at any tier).
or as an employec of & Department of Defense
contractor (including a subcomtractor at any
tier):
“(B) present or residing outside the Uniled
States in connection with such employment; and
“(C) not ¢ national of or ordinarily resadsnt
in the host nation.
“f2) The term ‘accompanying thc Ammed
Forcee putside the United Sictes’ meqns— .
“(A) a dependent of—
*'f1) @ member of the Armed Forces;
“'(5) a civilian employee of the Department of

- Defense (inctuding a nonappropriated fund in.

strumentality of the Department); or

(i) a Department of Defense contractor (in-
cluding a subcontracror at any tier) or an em-
plovee of a Department of Defense comtractor
finciuding o subcomtractor at any lHer);

“(B) restding with such member, civilian an-
ployee, contractor, or confractor employee ouz-
stde the United States; and

*(C) not a national of or ardmaruy resident
in the host nation.

“'(3) The term ‘Armed Forces' has the meantng
gtven the term ‘armed forces® in section 101(z)(4)
of title 20.

“‘(4) The terms “fudge Advocate General' end
‘fudge advocate’ have the meamngs given such
termy in section 801 of title 10,

(b) CLERICAL AMENDMENT. —The twable of
chapters for part I of title 18, United States
Code, is amended by inserting after the item re-

lating to chapter 211 the following new item:

“31%. Military mmjw
diction .

The SPEAKER pro tempore Pursu-
ant to the rule, the gentleman from
Ohio (Mr. CHABOT) and the gentleman
from Virslma. (Mr. SCO’!‘I‘) each will
control 20 minutes. .

The Chair recognizes t:he gentleman
from Ohio (Mr. CHAROT).

GENERAL LEAVE

Mr. CHEABOT. Mr. SpeaXer, I ask
upanimous consent that all Members
may have & legislative days within
which t¢ revise and extend their re-

marks and inoclude extraneous material

on H.R. 3380.

The SPEAKER pro tempore. Is there
objection to the request of the gen.
tleman from Ohio?

There was no objection.

Mr. CHABOT. Mr. Speaker, I Tlo.ld
myself such time as X may cogaume. -

Mr. Speaker, H.R. 3380, the Military
Exvraterrivorial Jurisdiction Act of
1999, was 1ntroduced by the gentleman
from QGeorgis (Mr. CHAMBLIBZ) last
year, together with the gentleman
from Florids (Mr. McCoLLuM), who 1s
the chajrman of the Subcommittee on
Crime.

2261%.

@oos

The Bl as it is rep'orted from
Committee on the Judiciary cods.;,:hiz
the product af close coltaboratics bee

tween the gentleman from Georgin(Mr. -

CHAMELISS), the gentieman from. Flor-
ida (Mr. McCoLiLun), and the ranking
minority member of the Subcommittee:
on Crime, the gentleman from Virgintz
Mr. ScorT). It alac reflecta the (nput
of the Departments of Justice and De-
fenze, the American Civil Liberties
Unlon and the National Education As-
soociation. I am pleased to represent to
the Members that the bill is supported
by both the Defense and Justice De-
partinents, as well as the ACLU and
the NEA.

H.R. 3390 wounld amend Federal law to
establish Federal criminal jurisdiction
over offenses coramitted outside the
United States by persons employed by
or accompanying the United States
Armed Forces. It would also establish
Federal criminal jurisdiotion over of-
fenses committeqd outside the United
States by members of the Armed
Forces, but who are not tried for those
crimes by military authorities and
later cease to be the subject of military
control. This bill Alls the jurisdiction
gap in the law that has allowed rapists,
child molesters and a vsriety of other
¢riminels to escape punishment for
their crimes. This bill fills thact gap
and will help to emsure that persons
who commit crimes while sccom-
panying our Armed Forces abroad will
be pupished for their crimes.

Mr. SpeaXer, I am pleased to support
it. The Committee on the Judiciary or-
dersd the bill reported favorably by
voice vote late last month.

Mr. Speaker, I am pleased to yield
such time as hé may consume to the
gentieman from Goorgla (Mr.
CRAMBLISS), the original spansor of the
Jegislation. I would like to commend..
the gentleman. for his 1esadership in this

effort.

Mr. CHAMBLISS. Mr. Speaker, I
thank the gentleman from Ohio for his
leadership on this and for his coopera-
tion in bringing this bill to the Qoor.

Mr. Speaker, I rise 1n strong support
of this bill, which fixes a loophole in
the law and is critical to enforcing jus-
tico and assisting America’s military
leaders in maintaining order and dis-
¢ipline among our Armed Forces.

In many cases, when a crime is com-
mitted by an American ¢civilian who ac-

¢ompanies our military overseas, they -

may be subject to prosecution by the
foreign governrment, or subject to pro-
vislons of an international agreement
whioh governs how these cases are han-
dled. However, too many times there
are instances whese American civilians

‘attached to a wilMtary wnlt commit

crimes outside the United States dut
cannov be prosecuted becanse the for-
eign governmenty decline to take any
action and U.S. military or civilian law
enforcement agenciee lack the appro-
priate anthority to prosecute these
oriminals. As a vesult, military com-
maunders can only issue minor adminis-
trative sanctions a8 3 punishment for

H6929 - -
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UNITED STATES MAGISTRATE JUDGE

TO: THE HONORABLE W. EUGENE DAVIS
CHAIR, CRIMINAL RULES ADVISORY COMMITTEE

~.

FROM: TOMMY E. MILLER %7 £

RE: CRIMINAL RULES AMENDMENTS REQUIRED BY ENACTMENT OF THE
FEDERAL COURTS IMPROVEMENT BILL OF 2000

DATE: DECEMBER 7, 2000

On November 13, 2000, the President signed the Federal Courts Improvement Act of 2000 (Public
Law 106-518)(hereafter “Improvement Act”). I have reviewed the bill in its entirety and believe that only
modest changes to one of our restyled criminal rules are necessary to comply with the bill. For your
convenience, I have attached to this memorandum Sections 202 and 203 of the Improvement Act
(Attachment 1). L have also attached Criminal Rules 17(g), 20(d), 42 (Attachment 2), and the pertinent parts
of Rule 58 (Attachment 3) for your convenience.

Contempt Provisions

Section 202 of the Improvement Act amends 28 U.S.C. §636(e) to provide for limited contempt
authority for United States Magistrate Judges. I have compared the provisions of Section 202 with Rule
42, Criminal Contempt, and have determined that no changes are required to Rule 42 in order to comply
with the new statute. It appears that all our hard work creating the definition of “court” in Rule 1(b)(2),
“federal judge” in Rule 1(b)(3), and “judge” in Rule 1(b)(4) provides for magistrate Judges exercising

contempt authority as authorized by the Improvement Act without amending Rule 42.




New 28 U.S.C. § 636(e)(2). Summary Criminal Contempt Authority, specitically references the
Federal Rules of Criminal Procedure in setting forth the authority of the magistrate judge. Current Rule
42(a) and restyled Rule 42(b) are the provisions that a magistrate Judge would use when exercising
summary criminal contempt authority.

New 28 U.S.C. § 636(e)(3). Additional Criminal Contempt Authority in Civil Consent and
Misdemeanor Cases, also spectfically references the Federal Rules of Criminal Procedure. This reference
is to current Rule 42(b) and restyled criminal Rule 42(a), which set forth the proccedure a magistrate judge
would use when exercising contempt authority in civil consent cases and in misdemeanor cases.

Title 28 U.S.C. § 636(e)(5) limits the penalties a magistrate judge may impose in a criminal
contempt case to that of a Class C misdemeanor, 30 days’ imprisonment and a fine of $5,000 (and a special
assessment of $5.00). This limitation of penalties was specifically enacted to eliminate any constitutional
concerns regarding a magistrate judge imprisoning a person for more than six months, as a district judge
may do. This penalty provision does not affect the procedure that a magistrate judge must follow in order
to impose criminal contempt either under the provisions of current or restyled Rule 42.

Fed. R. Crim. P. 17(g) provides for contempt sanction in the enforcement of subpoenas. I
recommend no change to the restyled version of Rule 17(g) because the terms used in the rule cover a
magistrate judge conducting a contempt hearing in either a civil or criminal case in which the magistrate
Judge is authorized to act by law. New 28 U.S.C. § 636(e)(3) provides for the appropriate authority for a
magistrate judge to act in most cases where the magistrate judge is presiding over a case in which a
contempt issue regarding subpoenas arises under Rule 1 7(g). If the magistrate judge has authority, the judge
may then act. If it is a situation where the magistrate judge does not have the authority to act to enforce

the subpoena by contempt sanctions, then the Judge may certify the problem to a district Judge under new

28 U.S.C. § 636(e)(6).




My only concern with the new contempt provisions is in 28 U.S.C. § 036(e)(7). Appeals of
Magistrate Judge Contempt Orders. This section provides for a two-track avenue of appeal from a
magistrate judge contempt order. Track one is a direct appeal to the Court of Appeals in cases proceeding
under 28 U.S.C. § 636(c) civil consent cases. The other track covers all other cases and requires an appeal
to a district judge in both civil and criminal contempt cases. I invite comment from other members of the
committee as to whether a subsection 42(c) should be added cross-referencing this statute so those who are
convicted under Fed. R. Crim. P. 42(a) or (b) would know the proper avenue of appeal. Alternatively, Rule
58(g)(2) could be amended to set out the avenue of appeal from a magistrate judge’s order finding criminal
contempt. If we determine that a cross-referencing provision should be added identifying the appeal route
from a magistrate judge’s finding of criminal contempt, I suggest that it be placed at Rule 42( ¢) instead of
Rule 58. The provisions of Rule 58 directly address the appeals in petty offenses and misdemeanor cases
of the run-of-the-mill variety and not the specialized finding of contempt. If the contempt appeal cross-
reference were placed in Rule 58, it would be lost; whereas, if it were placed in Rule 42, anyone found
guilty of criminal contempt would know the appeal avenue,

Juveniles

Professor Schleuter suggested that I look at Rule 20(d) regarding transfer for plea and sentencing
of juveniles to see if Section 203(b) of the Improvement Act required any changes to Rule 20(d). No
changes are required. Rule 20(d) relates solely to the consent of a juvenile to have a case transferred from
one district to another in order for the juvenile to face trial in the transferee Jurisdiction. The amendments
to 28 U.S.C. § 636(a), as provided for in Section 203(b) of the Improvement Act, do not affect Rule 20(d)
in any way. The new provisions give the power to a magistrate judge to enter a sentence of imprisonment
for a petty offense involving Juveniles and the power to try and sentence a juvenile in a Class A

misdemeanor when the defendant consents. This section has nothing to do with the actual transfer ofa




"W}

juvenile from one district to another so that the Juvenile may enter a plea of guilty. It the juvenile enters
a plea of guilty in the transferee jurisdiction to a misdemeanor or petty offense before a United States
Magistrate Judge. then the magistrate judge ts bound to follow all the procedures dealing with juveniles
as if the juvenile had been originally charged in the transferee Jurisdiction.  recommend no changes to Rule
20(d).

Petty Offenses

I recommend changes to Fed. R. Crim. P. 58. The changes are at three places and are identical, The
change replaces the term “Class B misdemeanor motor vehicle offense, a Class C misdemeanor. or an
infraction” with the term “petty offense.” These changes are required at Rule 58(b)(2)(E)(i), Rule
58(b)(3)(A) and (B). I have attached the language in the restyled rules with the proposed changes in
handwritten form. (Attachment 3.

The changes in Rule 58 are required by Section 203(a) of the Improvement Act, which now permits
a magistrate judge to try any petty offense case without consent of the defendant.

I have examined the rest of the Improvement Act and do not see the need for changes to any other
rules. Since Roger Pauley has written memos on a number of these rules recently, I am also sending a copy

of this memo to him for his information.

cc: Professor David Schleuter
John Rabiej, Chief
Rules Committee Support Office
Roger Pauley, Esq.




S mRsesaaasy G Lt Cadd ald 1O ny:
“(7) In districts that are not part of a United Statps Stee

region as derfinedewy_section 581 of this title, theTdicial Con-
terence of the United Sts #TT the debtor in a case
under chapter 11 of title ¥ fees equal to those Imposed

by paragraph (8) of thig sebSactiG Juch fees shall be deposited

as offsetting rece#st§ to the fund ol ished under section
1931 of thietiTle and shall remain availab,until expended.”.

IMPROVEMENTS

SEC. 20MEX SION OF STATUTORY AUTHORITY FOR MAGISTR
lIDGE POSITIONS TO BE ESTABLISHED IN THE DI CcT

COBRIS OF GUAM AND THE NORTHERN [ARIANA
ISLAND

Section 631 of e 28, United States Code? is amended—
(1) by striking W first two sentencee” of subsection (a)
and inserting the followN W The judges”Bf each United States
district court and the dis™ coupsS of the Virgin Islands,
Guam, and the Northern Mari e slands shall appoint United
States magistrate judges in #fciMgumbers and to serve at
such locations within the jsfficial dis i as the Judicial Con-
ference may determinesfnder this chap® the case of a
magistrate judge aps€inted by the district ™ of the Virgin
Islands, Guam, gwfhe Northern Mariana Islan®this chapter
shall apply a though the court appointing such pagistrate
judge wergUnited States district court.”; and ‘
inserting in the first sentence of paragraph
subgs®tion (b) after “Commonwealth of Puerto Rico,” the 18
Ving: “the Territory of Guam, the Commonwealth of the

» - e WT dur. 50040 o pau

SEC. 202. MAGISTRATE JUDGE CONTEMPT AUTHORITY.

Section 636(e) of title 28, United States Code, is amended
to read as follows:

“(e) CONTEMPT AUTHORITY.—

“(1) IN GENERAL.—A United States magistrate judge
serving under this chapter shall have within the territorial
jurisdiction prescribed by the appointment of such magistrate
judge the power to exercise contempt authority as set forth
in this subsection.

“(2) SUMMARY CRIMINAL CONTEMPT AUTHORITY.—A mag-
istrate judge shall have the power to punish summarily by
fine or imprisonment such contempt of the authority of such
magistrate judge constituting misbehavior of any person in
the magistrate judge’s presence so as to obstruct the adminis-
tration of justice. The order of contempt shall be issued under
the Federal Rules of Criminal Procedure.

“(3) ADDITIONAL CRIMINAL CONTEMPT AUTHORITY IN CIVIL
CONSENT AND MISDEMEANOR CASES.—In any case in which a
United States magistrate judge presides with the consent of
the parties under subsection (c) of this section, and in any
misdemeanor case proceeding before a magistrate judge under

A‘T’f’acl\ men T _L
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section 3401 of ttle 18. the magistrate judge shall have the
power to punish, by fine or imprisonment, criminal contempt
constituting disobedience or resistance to the magistrate judge's
lawful writ, process, order, rule, decree, or command. Disposi-
tion of such contempt shall be conducted upon notice and
hearing under the Federal Rules of Criminal Procedure.

“(4) CIVIL CONTEMPT AUTHORITY IN CIVIL CONSENT AND
MISDEMEANOR CASES.—In any case in which a United States
magistrate judge presides with the consent of the parties under
subsection (c) of this section, and in any misdemeanor case
proceeding before a magistrate judge under section 3401 of
title 18, the magistrate judge may exercise the civil contempt
authority of the district court. This paragraph shall not be
construed to limit the authority of a magistrate judge to order
sanctions under any other statute, the Federal Rules of Civil
Procedure, or the Federal Rules of Criminal Procedure.

“(5) CRIMINAL CONTEMPT PENALTIES.—The sentence
imposed by a magistrate judge for any criminal contempt pro-
vided for in paragraphs (2) and (3) shall not exceed the penalties
for a Class C misdemeanor as set forth in sections 3581(b)(8)
and 3571(b)(6) of title 18.

“(6) CERTIFICATION OF OTHER CONTEMPTS TO THE DISTRICT
COURT.—Upon the commission of any such act—

“(A) in any case in which a United States magistrate
judge presides with the consent of the parties under sub-
section (c¢) of this section, or in any misdemeanor case
proceeding before a magistrate judge under section 3401
of title 18, that may, in the opinion of the magistrate
judge, constitute a serious criminal contempt punishable
by penalties exceeding those set forth in paragraph (5)
of this subsection, or

“(B) in any other case or proceeding under subsection
(a) or (b) of this section, or any other statute, where—

“(1) the act committed in the magistrate judge’s
presence may, in the opinion of the magistrate judge,
constitute a serious criminal contempt punishable by
penalties exceeding those set forth in paragraph (5)
of this subsection,

“(ii) the act that constitutes a criminal contempt
occurs outside the presence of the magistrate judge,
or

“(iii) the act constitutes a civil contempt,

the magistrate judge shall forthwith certify the facts to a dis-
trict judge and may serve or cause to be served, upon any
person whose behavior is brought into question under this
paragraph, an order requiring such person to appear before
a district judge upon a day certain to show cause why that
person should not be adjudged in contempt by reason of the
facts so certified. The district judge shall thereupon hear the
evidence as to the act or conduct complained of and, if it
is such as to warrant punishment, punish such person in the
same manner and to the same extent as for a contempt com-
mitted before a district judge.

“(7) APPEALS OF MAGISTRATE JUDGE CONTEMPT ORDERS.—
The appeal of an order of contempt under this subsection shall
be made to the court of appeals in cases proceeding under
subsection (c) of this section. The appeal of any other order



S.2915—5

of contempt issued under this section shall be made to the
district court.”.

SEC. 203. CONSENT TO MAGISTRATE JUDGE AUTHORITY IN PETTY
OFFENSE CASES AND MAGISTRATE JUDGE AUTHORITY IN
MISDEMEANOR CASES INVOLVING JUVENILE DEFEND-
ANTS.

(a) AMENDMENTS TO TITLE 18.—

(1) PETTY OFFENSE CASES.—Section 3401(b) of title 18,

United States Code, is amended by striking “that is a class

B misdemeanor charging a motor vehicle offense, a class C

misdemeanor, or an infraction,” after “petty offense”.

(2) CASES INVOLVING JUVENILES.—Section 3401(g) of title

18, United States Code, is amended—

(A) by striking the first sentence and inserting the
following: “The magistrate judge may, in a petty offense
case involving a juvenile, exercise all powers granted to
the district court under chapter 403 of this title.”;

(B) in the second sentence by striking “any other class
B or C misdemeanor case” and inserting “the case of any
misdemeanor, other than a petty offense,”; and

(C) by striking the last sentence.

(b) AMENDMENTS TO TITLE 28.—Section 636(a) of title 28,
United States Code, is amended by striking paragraphs (4) and
(5) and inserting the following:

d“(4) the power to enter a sentence for a petty offense;
an

“(5) the power to enter a sentence for a class A mis-
demeanor in a case in which the parties have consented.”.

SNion 604 of title 28, United States Code, is amended in
subsectioda) by striking the second paragraph designated (24).

SEC. 205. MEMBERSHIP IN CIRCUIT JUDICIAL COUNCILS.

Section 332(Mwof title 28, United States Code, is gg#€nded—
(1) by strik™g paragraph (3) and inserting g€ following:
“(3) Except for th™gchief judge of the circys either judges
in regular active service or¥yydges retired from p#fular active service
under section 371(b) of thiswitle may sep#€ as members of the
council. Service as a member of ™judicigl€ouncil by a judge retired
from regular active service under Shgg#n 371(b) may not be consid-
ered for meeting the requiremeg M section 37L(HH(L) (A), (B),
or (C).”; and
(2) in paragraph By striking “re®ement,” and inserting
“retirement under s#®fion 371(a) or 372(a) M¢his title,”.

SEC. 206. SUNSET#® CIVIL JUSTICE EXPENSE ANDWDELAY REDUC-
@I PLANS.

Sega®h 103(b)(2)XA) of the Civil Justice Reform Adwof 1990
(Pyifc Law 101-650; 104 Stat. 5096; 28 U.S.C. 471 nowg), as

gnended by Public Law 105-53 (111 Stat. 1173), is amendedNQy
inserting “471,” after “sections”.

SEC. 207. REPEAL OF COURT OF FEDERAL CLAIMS FILING FEE.

Section 2520 of title 28, United States Code, and the item
relating to such secti‘on’ in the table of contents for chapter 165



Rule 17

(d) Service. A subpoena may be served by the marshal, by a
deputy marshal or by any other person who is not a party and
who is not less than 18 years of age. Service of a subpoena
shall be made by delivering a copy thereof to the person
named and by tendering to that person the fee for | day's
attendance and the mileage allowed by law. Fees and
mileage need not be tendered to the witness upon service of
a subpoena issued in behalf of the United States or an officer
or agency thereof.

(d)

—
Service. A marshal, deputy marshal, or any

nonparty who is at least 18 years old, may serve a {
subpoena. The server must deliver a copy of the
subpoena to the witness and must tender to the
witness one day's witness-attendance fee and the
legal mileage allowance. The server need not tender
the attendance fee or mileage allowance when the
United States, a federal officer, or a federal agency
has requested the subpoena.

it b

(e) Place of Service.
(1) In United States. A subpoena requiring the
attendance of a witness at a hearing or trial may be
served at any place within the United States.

(2) Abroad. A subpoena directed to a witness in a
foreign country shall issue under the circumstances and
in the manner and be served as provided in Title 28,
U.S.C, § 1783,

()

Place of Service.

(1) In the United States. A subpoena requiring a
witness to attend a hearing or trial may be
served at any place within the United States.

(2) Ina Foreign Country. If the witness is in a ‘

foreign country, 28 U.S.C. § 1783 governs the 3

subpoena’s service.

() For Taking Depositions; Place of Examination.
(1) Issuance. An order to take a deposition authorizes
the issuance by the clerk of the court for the district in
which the deposition is to be taken of subpoenas for
the persons named or described therein.

(2) Place. The witness whose deposition is to be taken
may be required by subpoena to attend at any place
designated by the trial court, taking into account the
convenience of the witness and the parties.

)

Deposition Subpoena.

(1) Issuance. A court order to take a deposition
authorizes the clerk in the district where the
deposition is to be taken to issue a subpoena
for any witness named or described in the
order.

(2) Place. After considering the convenience of

the witness and the parties, the court may A

order — and the subpoena may require — the

witness to appear anywhere the court
designates.

(g) Contempt. Failure by any person without adequate
excuse to obey a subpoena served upon that person may be
deemed a contempt of the court from which the subpoena
issued or of the court for the district in which it issued if it
was issued by a United States magistrate judge.

@

Contempt. The court may hold in contempt a ;
witness who, without adequate excuse, disobeysa ¥
subpoena issued by a federal court in that district.

(h) Information Not Subject to Subpoena. Statements
made by witnesses or prospective witnesses may not be
subpoenaed from the government or the defendant under this
rule, but shall be subject to production only in accordance
with the provisions of Rule 26.2.

(h)

Information Not Subject to a Subpoena. No pa
may subpoena a statement of a witness or of a
prospective witness under this rule. Rule 26.2
governs the production of the statements.

Fachmeat 2
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ule 20

(d) Juveniles. A juvenile (as defined in 18 U.S.C.§505D) (d) Juveniles.
who is arrested. held. or present in a district other than that
in which the juvenile is alleged to have committed an act in (1) Consent to Transfer. A juvenile, as defined in
violation of a law of the United States not punishable by 18 U.S.C. § 5031, may be proceeded against as
death or life imprisonment may, after having been advised a juvenile delinquent in the district where the
by counsel and with the approval of the court and the United juvenile is arrested. held, or present, if:

States attorney for each district, consent to be proceeded
‘ against as a juvenile delinquent in the district in which the (A) the alleged offense that occurred in the
i juvenile is arrested, held, or present. The consent shall be other district is not punishable by death
i given in writing before the court but only after the court has or life imprisonment;

apprised the juvenile of the juverile’s rights, including the
right to be returned to the district in which the juvenile is (B) an attorney has advised the juvenile:
'l alleged to have committed the act, and of the consequences
‘1 of such consent. (C) the court has informed the juvenile of
the juvenile’s rights — including the
right to be returned to the district where
the offense allegedly occurred — and the
consequences of waiving those rights:

(D) the juvenile, after receiving the court’s
information about rights, consents in
writing to be proceeded against in the
transferee district, and files the consent
in the transferee district;

(E) the United States attorneys for both
districts approve the transfer in writing;
and

(F) the transferee court approves the
transfer.

(2) Clerk’s Duties. After receiving the juvenile’s
written consent and the required approvals, the
clerk where the indictment or information or
complaint is pending or where the alleged
offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.

k. COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.
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Rule 42. Criminal Contempt

Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal
contempt except as provided in subdivision (a) of this rule
shall be prosecuted on notice. The notice shall state the time
and place of hearing, allowing a reasonable time for the
preparation of the defense, and shall state the essential facts
constituting the criminal contempt charged and describe it as
such. The notice shall be given orally by the judge in open
court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the
court for that purpose, by an order to show cause or an order
of arrest. The defendant is entitled to a trial by jury in any
case in which an act of Congress so provides. The defendant
is entitled to admission to bail as provided in these rules. [f
the contempt charged involves disrespect to or criticism of a
judge. that judge is disqualified from presiding at the trial or
hearing except with the defendant’s consent. Upon a verdict
or finding of guilt the court shall enter an order fixing the
punishment.

(a) Disposition After Notice. Any person who
commits criminal contempt may be punished tor
that contempt after prosecution on notice.

(1) Notice. The court must give the person
notice in open court, in an order to show
cause, or in an arrest order. The notice must:

(A) state the time and place of the trial:

(B) allow the defendant a reasonable time
to prepare a defense: and

(C) state the essential facts constituting the
charged criminal contempt and
describe it as such.

(2) Appointing a Prosecutor. The court must
request that the contempt be prosecuted by
an attorney for the government, unless the
interest of justice requires appointment of
another attorney. If the government declines
the request, the court must appoint another
attorney to prosecute the contempt.

(3) Trial and Disposition. A person being
prosecuted for criminal contempt is entitled
to a jury trial in any case in which federal
law so provides and must be released or
detained as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of a judge, that judge is disqualified
from presiding at the contempt trial or
hearing unless the defendant consents. Upon
a finding or verdict of guilty, the court must
impose the punishment.

(a) Summary Disposition. A criminal contempt may be
punished summarily if the judge certifies that the judge saw
or heard the conduct constituting the contempt and that it
was committed in the actual presence of the court. The order
of contempt shall recite the facts and shall be signed by the
judge and entered of record.

(b) Summary Disposition. Notwithstanding any
other provision of these rules, the court may
summarily punish a person who commits criminal
contempt in its presence if the judge saw or heard
the contemptuous conduct and so certifies. The
contempt order must recite the facts, be signed by
the judge, and be filed with the clerk.
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{2) Initial Appearance. Atthe defendant’s initial ‘ 2V Initial Appearance. At the defendant’s !
appearance on a nsdemeanor or other petty offense i initial appearance on a petty offense or other
charge, the court shall inform the defendant of: misdemeanor charge, the magistrate judge

must inform the defendant of the foilowing:
(A) the charge, and the maximum possible

penalties provided by law. including pavment of a (A) the charge. and the minimum and
special assessment under 18 U.S.C. § 3013, and maximum penalties, including special
restitution under 18 U.S.C. § 3663; assessment under 18 U.S.C. § 3013
and restitution under 18 U.S.C.
(B) the right to retain counsel; § 3556;
(C) the right to request the appointment of counsel (BY the right to retain ccunsel;
if the defendant is unable to retain counsel. unless
the charge is a petty offense for which an (C) the right to request the appointment of
appointment of counse! is not required; counsel if the defendant is unable to
retain counsel — unless the charge is a
(D) the right to remain silent and that any petty offense for which the
statement made by the defendant may be used appointment of counsel is not required; i

against the defendant;
(D) the right to remain silent and that the

(E) the right to trial, judgment, and sentencing prosecution may use against the
before a district judge, unless: defendant any statement that the
(1) the charge is a Class B misdemeanor motor- defendant makes;
vehicle offense, a Class C misdemeanor, or an
infraction; or (E) the right to trial, judgment, and
(i1) the defendant consents to trial, judgment, and sentencing before a district judge —
sentencing before the magistrate judge; unless:

Fetly o House

(F) the right to trial by jury before either a United (i) thecharge is a’&hss—g—
States magistrate judge or a district judge, unless the -Frisdemeanormotor—vehicle-
charge is a petty offense; and -effensea-Class-C-misdemeancr,

oran-mfraetion; or
(G) the right to a preliminary examination in

accordance with 18 U.S.C. § 3060, and the general (i1) the defendant consents to trial,
circumstances under which the defendant may secure Jjudgment, and sentencing before
pretrial release, if the defendant is held in custody a magistrate judge;

and charged with a misdemeanor other than a petty

offense.

(F) the right to a jury trial before either a
magistrate judge or a district judge —
unless the charge is a petty offense;
and

(G) if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5.1,
and the general circumstances, if any,
under which the defendant may secure
pretrial release.

,477’ achme~r? 3
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12) Consent and Arraignment,

(A) Plea Before a United States Magistrate
Judge. A magistrate judge shall take the defendant’s
plea in a Class B misdemeanor charging a motor
vehicle-offense, a class C misdemeanor, or an
infraction. In every other misdemeanor case, a
magistrate judge may take the plea only if the
defendant consents either in writing or orally on the
record to be tried before the magistrate judge and
specifically waives trial before a district judge. The
defendant may plead not guilty, guilty, or with the
consent of the magistrate judge, nolo contendere.

(B) Failure to Consent. In a misdemeanor case —
other than a Class B misdemeanor charging a motor-
vehicle offense, a Class C misdemeanor, or an
infraction — magistrate judge shall order the
defendant to appear before a district judge for further
proceedings on notice, unless the defendant consents
to the trial before the magistrate judge.

{3) Arraignment.

1A)

(B)
Pty offors

Plea Before a Magistrate Judge., A

magistrate judge may take the

defendant’s plea in a StassB— Ya@ﬁ
: . 0

vehtele-otfensertrelass €
-AHsdemeanor—oran-thfraetien. In
everv other misdemeanor case, a
magistrate judge may take the plea
only if the defendant consents either in
writing or on the record to be tried
before a magistrate judge and
specifically waives trial before a
district judge. The defendant may
plead not guilty, guilty, or with the
consent of the magistrate judge. nolo
contendere.

Failure to Consent. Except for a Etass

o B-misdemeanorcharsingamoter-

—vehicle-offensera-ClassC

misdemeanor-or-an-infraetton, the
magistrate judge must order a
defendant who does not consent to
trial before a magistrate judge to
appear before a district judge for
further proceedings.
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U.S. Department of Justice

Criminal Division

Washington, DC 20530-900]

December 13, 2000
MEMORANDUM

To: Honorable w, Eugene Davis, Honorable Tommy E. Miller,
and Professor David A. Schlueter

From: Roger A. Pauley

Subject: Judge Miller’s Memcrandum Relating to Amendments
Necessitated by the Federal Courts Improvements Act of
2000

In these turbulent times, when the eyes of ordinary
mortals are focused on the extraordinary events surrounding our
Presidential election and the Supreme Court’s historic opinion
of yesterday, I know that your unwavering attentien, as mine,
is rather on the sublime issue of magistrates Jjudges”’ contempt
authority under the recently enacted Federal Courts
Improvements Act of 2000 {FCIA), and in particular on Judge
Miller’s December 7, 2000, memorandum in which he concludes
that nc amendments to the pending restyled rules are
necessitated by the FCIA, other than to Rule 58.

I agree with Judge Miller as Lo Rule 58 but otherwise
MuUst respectfully disagree, for the reasons set forth below.

Considering first Rule 17(g), as that rule is currently
drafted for public comment, it allows the “court” to hold in
contempt a witness who without adeguate excuse disobeys a
subpoena issued by a “federal court” in that district. As the
Committee discussed at its last meeting, at the very least the
word “federal” should be deleted since it is superflucus in
light of the definition of “court” in Rule 1. Admittedly, this
amendment is nct prompted by the enactment of the FCIA. But
there is another problem that is.

The Act amends 28 U.s5.cC. 636(e) to empower magistrate
judges to hold persons in contempt for “disobedience or
resistance to the magistrate judge’s lawful Writ, process,
order, rule, or command.” This clearly limits the magistrate
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judge’s contempt authoxity to cases in which his own order, not
that of another magistrate or judge in the district, has been
disobeyed. As I read our rule, however, there is no such
limitation generally. Under the published rule (as indeed
under the existing rule), a judge 1s empowered to hold in
contempt a witness who disobeys the subpoena of another judge
in the district. If the Committee doesn’t intend this result,
then we should clarify our own Rule 17(g).* But if we do {or if
+hat is the current law), then the newly enacted statute is &
limitation that the pending rule does not reflect.

With respect to general contempt procedures in Rule 42,
there is also an inconsistency between the rule and the new
statute. The rule simply speaks in terms of a “person who
commits criminal contempt,” whereas the statute says, as quoted
above, that magistrate judges have contempt power only for
disobedience or resistance to lawful orders, commands, etc.
Leaving aside the question whether the universe of contempts 1s
wholly defined by the nouns used in the statute (that is,
whether there may be contempts other than for violating an
order, command, etc.), the statutory limitation to violation of
magistrate judges’ “lawful” orders is clearly not consistent
with the law of contempt generally. The Supreme Couxt has held
that, where other avenues such as a stay or appeal are
available tc preserve a contemnor’s interests, even an unlawful
judicial ordexr must be obeyed, and disobedience is punishable
by contempt. E.g., Walker v. City of Birmingham, 388 U.S. 307
(1967); Maness v. Meyers, 419 U.S. 449, 458 (1975). This
doctrine is applicable under federal law as well. E.g., United
States v. Seale, 461 F.2d 345, 361 (7" Cir. 1972).

The final discrepancy between the FCIA and the contempt
rules concerns summary contempt. Under poth the existing rule
(42 (a)) and its published version (42(b)), the contemptuous
conduct must have been seen or heard by the judge. But under
the FCIA (28 U.S.C. 636(e) (2)) the conduct must occur “in the
presence” of the magistrate judge and be such as o “obstruct
the administration of justice.” It is arguable that “presence”
is broader than the existing rule since misbehavior could occur
while the alleged contemnor was in the courtroom with the

1T am troubled by the inclusion of Rule 17(g), which seems
to me to define an offense and therefore to be beyond the scope
of the Rules Enabling Act. You will recall that the Committee
Note so concluded as to Rule 6(e) (7) (as published) , which says
that a violation of Rule 6 is punishable by contempt. But the
saving grace there was that research showed that the contempt-
defining provision was directly added by Congress. That is not
the case for Rule 17(g). The Committee should considexr this
guestion, in my view.
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magistrate judge but outside the judge’s field of vision or
hearing (e.g. stabbing a witness or whispering a threat). At
the same time, the requirement that the conduct obstruct the
administration of justice may well import a narrower scope than
is covered by the current rule.

All of the above differences between the contempt rules
and the FCIA lead me to believe that the best approach is to
bifurcate the contempt rules so that the rules that spell out
the procedures deal with contempts imposed by judges other than
magistrates and address separately magistrate judge contempts
through a cross-reference to the applicable statute. By way cf
illustraticn, Rule 42(b) (as published) would read:

Summary disposition. Notwithstanding any other provision
of these rules -- (1) the court (other than a magistrate judge)
may summarily punish a person, etc., and (2) a magistrate judge
may summarily punish a person as provided in [the applicable
statute] [28 U.S.C. 636(e)].

The other affected rules would be amended in parallel fashion.

Lastly, my investigation of the contempt issue has
unearthed a possible reason tc amend Rule 7 dealing with
indictment. Contempt represents a longstanding exception to
the constitutional requirement for indictment in federal felony
cases. It has always been the law that, regardless of the
punishment imposed (which uniquely determines whether a
contempt is a felony or a misdemeanor), a contempt prosecution
need not be instituted by indictment but may be begun on proper
notice under Rule 42. E.g., United States v. Mensik, 440 F.2d
1232 (4% Cir. 1971); United States v. Eichhorst, 544 F.2d 1383
(7thg Cir. 1976). Therefore, the categorical statement in Rule
7(a) that a felony “must be prosecuted by an indictment” should
in my view be amended to reflect an exception for contempt.

I look forward to seeing you at the next meeting.







UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
SUITE 173
WALTER E. HOFFMAN UNITED STATES COURTHOUSE
600 GRANBY STREET
NORFOLK, VIRGINIA 23510-1915

(757)222-7007

CHAMBERS OF FACSIMILE NO.

TOMMY E. MILLER MEMORANDUM (757)222-7027

UNITED STATES MAGISTRATE JUDGE

TO: THE HONORABLE W. EUGENE DAVIS
CHAIR, CRIMINAL RULES ADVISORY COMMITTEE

FROM: TOMMY E.MILLER ~ [ @psow, €2 7 efC 7N

RE: AMENDMENTS TO THE CRIMINAL CONTEMPT RULES

REQUIRED BY ENACTMENT OF THE
FEDERAL COURTS IMPROVEMENT ACT OF 2000

DATE: FEBRUARY 7, 2001

On December 7, 2000, I sent you a memo suggesting that no changes are needed to the Criminal
Rules by the enactment of the Federal Courts Improvement Act of 2000 (Public Law 106-518). Roger
Pauley responded with a memo dated December 13, 2000, suggesting that some changes need to be made.
He and I have had several telephone conversations and exchanges of memoranda since that date.

I am now persuaded that two modest changes to the Federal Rules of Criminal Procedure should
be made to reduce confusion and also to assure that Magistrate Judges are in compliance with both the
statute and the Federal Rules of Criminal Procedure when exercising their newly authorized contempt
power.

Attached is a memorandum dated January 30, 2001, from Roger Pauley, setting forth his proposed
language for restyled Rules 17(g) and 42(b). In this memo he provides a choice in drafting either using the
language of the statute or the actual cite. My preference is to use the actual cite as the cross reference, to
aid practitioners in discovering this new statute.

Roger and I also discussed the exercise of criminal contempt authority under the provisions of
restyled Rule of Criminal Procedure 42(a). Unlike the restyled version of Rule 42(b), the restyled Rule
42(a) 1s a purely procedural provision and is cross referenced by 28 U.S.C. § 636(e)(3) as the procedure

tobe used for conducting a hearing on criminal contempt upon notice and hearing. We believe that no




The Honorable W. Eugene Davis
Page Two
February 7, 2001

amendment need be made in the restyled Rule 42(a) to accommodate the new provision under subsection
28 U.S.C. § 636(e)(3).

I'am taking the liberty of forwarding a copy of this memorandum to Thomas Hnatowski. Chief ,
Magistrate Judges Division, and The Honorable Robert Collings, U.S. Magistrate Judge, Boston,
Massachusetts. The Magistrate Judges Division played a key role in the drafting and legai research leading
to the adoption of the Magistrate Judge contempt provisions and Judge Collings spent four years pushing
this provision through Congress as the Legislative Advisor of the Federal Magistrate Judges Association.
I am requesting that if they have comments regarding my memorandum they present them in writing to me

and John Rabiej so that the appropriate subcommittees may consider their comments.

cc: The Honorable Robert Collings
Professor David Schleuter
John Rabiej, Chief
Rules Committee Support Office
Roger Pauley, Esq.
Thomas Hnatowski, Chief,
Magistrate Judges Division
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U.S. Department of Justice

Crminal Division

Washingtor, DC 205350-0007

January 30, 2001

MEMORANDUM

To: Honorable Tommy . Miller

From: Roger A. Pauleyggfifl

Subject: Criminal Contemp:

I got your telephone message from yesterday about drafting
the criminal contempt rules to reflect enactment of the FCIA of
2000 ard will call back later this morning. But as a prelude
Lo our conversation tc be, I wanted to provide you with a
possible solution below. Perhaps the circularity you mentioned
stems from the FCIA's provisions that reference the Federal
Rules of Criminal Procedure in describing the procedural mannex
in which magistrate judge's are to issue contempt orders. 28
U.5.C. 636(e) (2) and (3). But T don't think this is an
insuperable drafting problem, and (at least until persuaded
otherwise) believe the draft below avoids circularity.

17(g) Contempt., A faderal Judge (other than a magis=rate
Judge) may hold in contempt a witness who, without adequate
excuse, disobevs a subpoenz issued by 2 court in that districc.
A magistrate judge may aold in contempt a witness whe, withourt
2dequate excuse, disobeys a subpoena issued by that judge,
under the circumstances and in the mannrer provided by [the

applicable statuce][28 U.S.C. § 63€(e)].

42 (b) Summary Discosition. Nctwithstarnding any other
provision of these rules —-

(1) a federal judge (other than a magistrate Jjudge) may
summarily punish a2 person who cormizs criminzl contempt in the
judge’s preszence if the judge saw or heard the contemptuous
conduct and so certifies:; and

(2) a magistrate judge may summarily punish a person for
crimiral contempt under the circumstances and in the manner
provided by [the applicable statute] [28 U.S.C. § 63€(e)].

The contempt order must recite =he facts, be signed by the
judge, and be filed with the clerk.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
CHAR
January 8, 2001 WILL L. GARWOOD
PETER G. McCABE APPELLATERULES
SECRETARY
A THOMAS SMALL
BANKRUFTCY RULES
DAVID F. LEVI
CMILAULES
W. EUGENE DAVIS
Roger A. Pauley, ‘ Esqg. . ‘ - CRIMIALRULES
Dr., Ofc. Of Legislation, Crim. Div.
U.S. Dept. Of Justice MILTON | iHADUFl
601 D St., N.W., Room 6637 EVIDENCERULES

Washington, D.C. 20530
Re: Rule 32, Federal Rules of Criminal Procedure
Dear Roger:

As you know from the discussion at the Standing Committee
meeting last week, many, if not most o©of the judges on that
committee, have concerns about our proposed revision to Rule 32.
Their concerns, which I share, focus on our proposed committee note
that in effect directs the district judges to rule on objections to
the presentence report that may affect the Bureau of Prisons
treatment of the prisoner during his incarceration.

Even if the Advisory Committee decides to retain this proposed
amendment, I doubt that we can muster the votes in the Standing
Committee to approve this change unless we can demonstrate that the
change is absolutely essential. In order to help our Advisory
Committee decide whether to retain this proposed change, I would
appreciate it if you would see if you can have a knowledgeable
official with the Bureau of Prisons attend our April meeting in
Washington on April 25 ox 26 to help us gain some insight into the
necessity for this change. For example, the following questions
occur to me:

(1) From the BOP's prospective, how well is the present system
working? In other words when the defendant at sentencing objects
to a provision in the PSR that may affect his future incarceration,
are the judges resolving those objections?

(2) If the judges are not resolving those objections can the
BOP give us some idea of objections that are not being resolved and
how frequently this occurs.

(3) When a prisoner--after incarceration--challenges a
statement in the PSR that is affecting his treatment in the
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institution, what procedure if any does the BOP have in place to
resolve these challenges?

Thanks for your help.

Sincerely,

/Q‘,“./

W. Eugene Davis

cc: Mr. John K. Rabie]j
Prof. David A. Schlueter
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U.S. Department of Justice

Federal Bureau of Prisons

“‘ﬁ_‘

Washington, D.C. 20534
February 16, 2001

MEMORANDUM FOR ROGER PAULEY, DIRECTOR
OFFICE OF POLICY & LEGISLATION
CRIMINAL DIVISION

/’s/
FROM: Christopher Erlewine
Assistant Director/General Counsel

SUBJECT: Bureau of Prisons Comments (#2) to Praposed
Amendments, Rule 32, Fed. R. Cxim. P.

Thank you for this opportunity to further comment on the propesed
amendments to Rule 32, Fed. R, Crim. P. This memorandum
addresses the issues raised in your December 18, 2000,
memorandum, as well as Judge Davis’ January 8, 2001, letter. In
Preparing this response, we solicited information from our
regional and community corrections offices. For further
assistance in this matter please contact Paul W. Layer, Assistant
General Counsel, at (202) 307-2105.

Bow Well is the Present Systam Working?

In short, fairly well. None of our field inquiries revealed
systemic deficiencies related to the courts’ resoluticn of
controverted PSR issues. A caveat to this comment, however, is
that Bureau staff are rarely involved in sentencing and have
limited exposure tc the Rule 32 process of resolving PSR issues
at sentencing. Instead, Bureau staff normally receive the PSR,
and any subsequent amendments, after sentencing is complete.

Notwithstanding the lack of Bureau concerns with the Rule 32
Process itself, and in response to your other ingquirxies, Bureau
field staff responded that insuxing the daccuracy and comoleteness
Of the following PSR topics significantly assists post-sentence
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administration, designations, apd Programming. These issues are
presented in descending order of importance as reported by the

field.

*

Current Offense Conduct - Evexry office responded that a
thorough description of "current offense conduct"” is of

sentence enhancements; the amount of drugs for which
the defendant 1s held responsible; and descriptions of
the offender’s use of violence, firearms, or sexual
activity in committing the offense(s).

Prior and Pending Criminal Offenses - Prior and pending
criminal offenses Play a major role in designating and
brogramming inmates. Prior offense dispositions
involving firearms, violence, €scape, drug abuse, and
sexual activity are eéspecially important. Pending
offense(s) information 1s necessary for lodging
necessary detainers, which can affect an inmate’s
Security status and facility designatien.

Additionally, one office indicated approximately
35%-40% of court Fecommendations for Intensive
Confinement Center (ICC) placement are not fulfilled
because inmates are ineligible based on prior offenses
which were inaceurately or incompletely included in the
PSR. Had the information been accurate and complete,
it is possible the courts would never have made the
recommendations.

Verification of Offender Provided Information - The
dccuracy and completeness of following PSR information
is important. Often times, however, the only source
for this information is the inmate him/herselsf.

Substance abuge history;
Medical condition:

Education;

Financial resources;

Medical conditioen:

Immediate family members; and
Employment history.

£ F F % o % %

The accuracy of this information is vital to
Post~sentence Programming such as Residential Drug
Abuse Programs (RDAP)} and Community Corrections Center
(CCC) placements (commonly called "halfway houses") .

2
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Sentencing.

status may Significantly impact initial Secuxity level
and facility designations. ldeally, the PSR contains
verified information obtained directly, and recently,
from the Immigration and Naturalization Service (INS).

Pregramming inmates, it is not clear that a Rule 32 amendment tao
address these issues 1s warranted. JYnstead, the Bureau may more
effectively address these issues directly to the U.s. Probation
Office, or have them ineluded as Part of the Committee Notes.

How Does the Bureau Resolve Inmate Complaints Alleging PSR
Inaccuracies?

Unless an amendment or attachment directs otherwise, Bureau staff
ordinarily accept and rely on the DSR inm making post-sentence
administration decisions. fThis is the case even if s PSR issue
was contested at sentencing, but left unresolved by the court as
hot affecting the sentence imposed.

When alleged Psk inaccuracies exist, inmates normally nctify
Bureau staff without delay. The challenged information may be
the basis for a designation, Security level, or other Programming
decision, or simply maintained in the inmate’s central file
unattached to any specific Bureau decision. Whatever the case,
this often results in the inmate pProtesting the Bureau’s related
decision, or challenging the mere fact that inaccurate
information exists in the Bureau’s inmate record.

Bureau policy is two-fold when dealing with inmate challenges to
the accuracy of its inmate records. First, the Bureau exempted
itself from the Privacy Act of 1974's amendment provisions. Sece
28 C.F.R. § 16.97. As detailed therein, the Bureauy may
‘egitimately deny inmate requests to "correct" aits individual
lnmate records. This is often the case when "correcting" the
information would require a labor intensive and extensive

! Notwithstanding the Bureau’s Self-exemption from the

Privacy Act’s amendment provisions, it has not exempted itself
(and bprcbably cannot) from the Privacy Act’s civil cause of
action for monetary damages under 5 U.s.C. 8 S552a(g) (4). See

3
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fact-finding process which wou.d unreasonably disrupt Bureau
functions, and possibly fall to ever resolve the disputed issue.!
The second prong of Bureau policy requires staff to make
"reasonable” sfforts tg correct informatioen which can be easily
verified. See Program Statement No. 1351.04, Release of
Information (January 8, 1997). Staff choose this avenue when the
inmate presents some credible evidence supporting the claimed
inaccuracy, and which staff can follow-up for verification. With
regards to PSR’s, Bureau staff often forward the inmate’s
information directly to the Probation Officer who authored the
Teport, requesting verification, Any response received is then
filed along with the PSR in the central file. Bureauy staff do
not amend PSR’'s because they are written Dy probation officers
and considered court documents, Tf not amended by the author,
the most Bureau staff will do is attach a written statement to
the recozrd detailing the inmate’s objection.

Are the Proposed Changes to Rule 32 "Absolutely Essential?"

Judge Davis questions whether resolving all "material"™ PSR
issues, as suggested by the amendment language, 1s "absolutely
essential.” You both provide valuable insight to the Standing
Committee’s view that the PSR is primarily a tool for imposing
sentences, and only secondarily, or collaterally, a tool for
post-sentence administration. )

Because the Bureau has no significant concerns with the current

Rule 32 process, we would not cbject to an amendment which does
not require court resolution of issues which only affect

Sellers v. Bureau of Prisons, 959 F.2d 307 (D.C. Cir. 1982). 1In
the D.C. Cirxcuit, the elements of a title 5 U.S.C. § 552a(g) (4)
cause of action against the agency are as follows: (1) that the
agency failed to maintain sufficiently complete (or accurate)
records; (2) that adverse agency action resulted from the
incompleteness (or inaccuracy) of the records; and (3) that the
agency’s failure to maintain the files in sufficient form was
done willfully or intentionally. White v. Cffice of Personnel
Management, 840 F.2d 85 (D.C. Cir. 1988). The Bureau defends
over one hundred such cases nationwide every year. Usually,
inmates are challenging designation and programming decisiocns
under the guise of a Privacy Act {g) (4) cause of action, and as
the result of "inaccurate" inmate records. These cases are
rarely, if ever, successful, but require significant Bureau
resources to defend,

Page4ﬁ
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post-sentence administration. Nevertheless, in drafting
Committee Notes, or otherwise providing guidance to the courts,
we ask the Committee to recognize the Bureau’s reliance on the
PSR as the primary information tool for administering the
sentence imposed. Consequently, language to this effect in
Committee Notes to the Rule, or other court recommendations
drafted by the Administrative Office of the U.S. Courts, would
assist the Bureau in fulfilling its mission. Please feel free to
consult us for assistance in drafting appropriate language.

Conclusion
el bt

As requested, Bureau staff are available to appear before the
Advisory Committee March 22 or 23, 2001. Two staff from the
Correctional Programs Divisions of the Central and Mid-Atlantic
Regional Offices are available to attend, Additionally, Paul W.
Layer, Assistant General Counsel, will attend. Please coordinate
this meeting with Paul by calling him at (202) 307-2105,










MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Rule 32.1: Rights Warnings at Revocation Proceedings.
DATE: February 16, 2001

The Committee has added a new provision in Rule 32. 1(a)(3)(D) that would
require the court to give rights warnings to the defendant concerning the offense or act
that leads to the possible revocation of probation or supervised release. The Committee
Note recognizes that there may be a real question regarding whether there is any privilege
eft to claim with regard to the offense for which the defendant was convicted. But there
should be a privilege, the Note continues, “regarding the alleged violation leading to the
Rule 32.1 proceeding.”

Mr. Pauley has prepared an extensive memo setting out reasons why the provision
should be deleted. Memo to Mr. Goldberg, dated, October 24th.

I am attaching copies of pages from the LaFave and Israel text, Criminal
Procedure, Second Edition, § 8-10 (1991). The 2000 Supplement to those pages includes
a short discussion of United States v. Balsys, 524 U.S. 666 (1998) in which the Court held
that a person could not claim protection under the Fifth Amendment for fear of foreign
prosecutions.

What seems clear from the attached materials is that while the threat of
incrimination must be “real and appreciable” and not “imaginary and unsubstantial,”
there is authority for the proposition that the courts should give the benefit of the doubt to

the witness/defendant in making that assessment. See the quoted language from Murphy
on page 417 of the text.

In theory, at least, much could be made of the level of danger the witness or
defendant faces. While an argument might be made that the cases require a showing that
the danger is ‘substantial,” it is not clear that that is what the cases require. As noted in
the text, the Supreme Court has simply indicated that the danger be real and appreciable.

Even assuming that there may be case where there is really no appreciable danger
of self-incrimination regarding the alleged violation of probation or supervised release,
the question remains whether as a matter of policy (there is no case holding that such
warnings are constitutionally required) such warnings should be given at a Rule 32.1
proceeding.

Several analogies arise. First, the court requires Miranda warnings before
custodial interrogation of a person, without regard to whether the police believe that there




is a real and appreciable chance of self-incrimination. The court has simply concluded
that the coercive environment of custodial interrogation requires such warnings. Thus,
although warnings would not be required before a probation officer questions a
defendant, such questions coming from a judge in a courtroom, following an arrest seems
closer to the environment the Miranda case addressed. Such warnings are already
required in Rule 5 proceedings—for generally the same reasons.

Second, as the attached material points out, although the Supreme Court has never
held that rights warnings are required for persons appearing before grand juries, warnings
for “target” witnesses are used in almost all jurisdictions—including federal grand juries.
See page 421. If such warnings are given in grand jury proceedings, it would seem to be
a short step to require the same protections for a defendant appearing before a magistrate
judge in a Rule 32.1 proceeding.

I recommend that the current language in Rule 32.1(a)(3)}(D) be retained.
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hand, many courts also believe that recalci-
trant grand jury witnesses, seeking delay, will
not be reluctant to raise totally unfounded
Gelbard objections. Balancing these con-
cerns, some courts have concluded that the
“mere assertion” of wiretapping is sufficient
to require a response, but the prosecutor need
not make an extensive investigation in re-
sponding to such a general claim. Other
courts, however, have held that the prosecu-
tor has no obligation to inquire and respond
unless the witness makes some minimal show-
ing, supported by specific factual averments.
That showing may be based on the subject
matter of the questions, the fact that the
witness was required to furnish a voice ex-
emplar, or unique telephone difficulties.

In determining whether a government deni-
al of wiretapping is supported by sufficient
investigation, the Court will consider the
strength of the witness’ showing that there
may have been a wiretap, the likelihood that
a particular unchecked source may have con-
tributed to the investigation, and the range of
the questions asked of the witness. The fact
that law enforcement agents working directly
on the case are unaware of a wiretap does not
necessarily mean that one did not exist; the
agents may be relying on information ob-
tained from other agencies (perhaps more
than once removed) that did come from a
wiretap. However, prosecutors rarely are re-
quired to check with all seven of the federal
agencies that customarily conduct electronic
surveillance. Indeed, unless the witness’
claim is supported by substantial indication of
a probable wiretap, the courts are likely to
permit a response that does not go beyond
checking with the single agent in charge of
the investigation.

§ 8.10

1. 142 U.S. 547, 12 S.Ct. 195, 35 L.Ed. 1110 (1892).

2. Incrimination in what the Fifth Amendment de-
scribes as a “criminal case” extends to the determination
of sentence as well as the assessment of guilt. See
Estelle v. Smith, discussed in § 6.10(e). It also includes
liability in a criminal forfeiture proceeding, see Boyd v.
United States, discussed at §§ 8.7(a) and 8.12(a), or in a
juvenile delinquency proceeding that is based on a crimi-
nal violation and permits potential institutional commit-
ment, see In re Gault, discussed in § 6.10(e). It does not

§ 8.10 Grand Jury Testimony and the
Privilege Against Self-Incrimination

(a) The Standard of Potential Incrimina-
tion. Counselman v. Hitchcock,' decided in
1892, put to rest any doubts as to whether the
Fifth Amendment privilege against self-in-
crimination was available to a grand jury
witness. The grand jury witness testifies pur-
suant to a subpoena so the requisite element
of “compulsion” clearly is present. However,
the Amendment states only that a person
shall not be compelled to be a witness against
himself “in a criminal case.” But this lan-
guage, the Counselman Court noted, refers to
the eventual use of the testimony, not the
nature of the proceeding in which testimony
is compelled. The Fifth Amendment, it con-
cluded, applies to a witness “in any proceed-
ing” who is being compelled to give testimony
that might be used against him in a subse-
quent criminal case.

Counselman furnished the subpoenaed par-
ty with what is undoubtedly his most signifi-
cant safeguard in responding to a subpoena
ad testificandum. Of course, the grand jury
witness is not limited to the privilege against
self-incrimination. He also may utilize any
other testimonial privileges recognized in the
particular jurisdiction. But it is the self-in-
crimination privilege that usually grants the
witness his broadest range of privacy.

The Fifth Amendment privilege is avail-
able, of course, only where the compelled tes-
timony causes a potential for incrimination.
Although potential incrimination encompass-
es a great deal, it is not without limits. The
threat of incrimination is limited only to
criminal liability,? and that liability must re-
late to the witness himself, not others. More-
over, the threat must be “real and apprecia-

include the classification of an accused as a sexually
dangerous person where that classification is made strict-
ly for rehabilitative treatment purposes and thus is
analogous to a traditional civil commitment though it
looks in part to a propensity to commit a criminal act
(e.g., sexual assault). See Allen v. Illinois, discussed at
§ 6.10(e). See also, Estelle v. Smith, supra (privilege does
not encompass the determination of competency to stand
trial); Baxter v. Palmigiano, discussed in § 6.10(e) (prison
discipline not within protection of privilege).
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ple,” not “imaginary and unsubstantial.” A
witness assertion of the privilege is not con-
clusive in this regard. As Hoffman v. United
States® stressed, “it is for the court to say
whether [the witness’] silence is justified, and
to require him to answer ‘if it clearly appears
to the court that he is mistaken.'” Hoffman
also indicated, however, that courts are to
give the witness every benefit of the doubt in
reviewing his assertion of the privilege. The
Court there noted:

This provision of the [Fifth] Amendment
must be accorded liberal construction in favor
of the right it was intended to secure. The
privilege afforded not only extends to answers
that would In themselves support a conviction
*** but likewise embraces those which
would furnish a link in the chain of evidence
néeded to prosecute the claimant for a federal
crime.. * © © [1]his protection must be con-
fined to instances where the witness has rea-
sonable cause to apprehend danger from a
direct answer. * * * However, if the witness,
upon interposing his claim, were required to
prove the hazard in the sense in which a claim
is usually required to be established in court,
he would be compelled to surrender the very
protection which the privilege is designed to
guarantee. To sustain the privilege, it need
only be evident from the implications of the
question, in the setting in which it is asked,
that a responsive answer to the question or an
\'explanation of why it cannot be answered

might be dangerous because injurious disclo-
sure could result.

Applying the Hoffman directive, it should
a rare case in which a claim of the privi-
lege will be rejected by a court. Two leading
d.ecisions of the Supreme Court are illustra-
tive. In Hoffman itself, the Court ruled that
the district court had erred in holding the
Privilege inapplicable to questions concerning
€ witness’ current occupation and his con-

3. 341 US. 479, 71 SCt. 814, 95 L.Ed. 1118 (1951).
4 378 US. 1, 84 SCt. 1489, 12 L.Ed.2d 653 (1964).

.5 A different result would have followed if the ques-
ons were limited to the commission of the offense.
LF‘.I;’ Reina v. United States, 364 U.S. 507, 81 S.Ct. 260, 5
. .2d 2459 (1960) notes: “The ordinary rule is that once
Person is convicted of a crime, he no longer has the

g:‘;’n‘lege against self-incrimination as he can no longer

criminated by his testimony about the crime.” How-

tacts with a person who was a fugitive wit-
ness. The lower court had held that there
was “no real appreciable danger of incrimina-
tion,” but the Supreme Court found that con-
clusion untenable. Since the lower court was
aware that the grand jury was investigating
racketeering, it should have recognized that
questions concerning Hoffman’s current occu-
pation might require answers relating to vio-
lations of various gambling laws. It also
should have recognized that the answers con-
cerning Hoffman’s contacts with the fugitive
witness might relate to efforts to hide that
witness. In Malloy v. Hogan,! the lower court
was held to have erred in rejecting a self-
incrimination claim by a witness who had
pled guilty to a gambling charge and was now
being asked about the circumstances sur-
rounding his arrest and plea. The questions
were obviously designed to determine the
identity of his employer, and “if this person
were still engaged in unlawful activity, disclo-
sure of his identity might furnish a link in a
chain of evidence sufficient to connect the
[witness] with a more recent crime for which
he still might be prosecuted.” ®

(b) Incrimination Under the Laws of
Another Sovereign. For many years, Amer-
ican courts took the position that the privi-
lege protected only against incrimination un-
der the laws of the sovereign which was at-
tempting to compel the incriminating testimo-
ny. Thus, if a witness appearing before a
federal grand jury was granted immunity
against federal prosecution, he could not re-
fuse to testify on the ground that his answers
might be incriminating under the laws of a
state or a foreign nation. In Murphy v. Wa-
terfront Commission,® the Supreme Court re-
jected this “separate sovereign” doctrine as
applied to state and federal proceedings. Not-
ing that the doctrine would allow a witness to

ever, if a person though convicted still has the opportuni-
ty for appellate review (and therefore a possible reversal
and new trial), many courts hold that the privilege re-
mains applicable as to questions concerning the offense.
Where the individual has been pardoned or acquitted of
the offense, the same standard applies as to a person
whose conviction is final.

6. 378 U.S. 52, 84 S.Ct. 1594, 12 L.Ed.2d 678 (1964).

R - o
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be “whipsawed into incriminating himself un-
der both state and federal law,” the Court
concluded that the “policies and purposes” of
the Fifth Amendment required that the privi-
lege protect “a state witness against incrimi-
nation under federal as well as state law and
a federal witness against incrimination under
state as well as federal law.”

Should Murphy be read as making the priv-
ilege available where testimony will be in-
criminating only in a foreign country? The
Murphy opinion contains language suggesting
that the separate sovereign doctrine has no
stronger grounding as applied to prosecution
by a different country than as applied to
prosecution by a different jurisdiction within
our federal system. On the other hand, Mur-
phy was written within the context of the
necessary reach of state and federal immunity
grants. The federal government can grant
immunity against state as well as federal
prosecution, and state grants of immunity can
be extended by federal courts to encompass
federal prosecutions. Neither the federal
government nor the states, however, have the
authority to grant immunity against foreign
prosecution.

In Zicarelli v. New Jersey Investigation
Commission,” the Court suggested that it was
an open issue as to whether a witness fully
immunized under federal and state law could
nevertheless plead the privilege because the
state could not prevent “either prosecution or
use of his testimony by a foreign sovereign.”
It also indicated that even if the privilege
does apply to incrimination under foreign
law, it may be used only when the witness
would be in “real danger” of foreign prosecu-
tion, not simply relying upon a “remote and
speculative possibility.” Lower courts faced
with self-incrimination claims based on poten-
tial foreign prosecution have commonly relied
on this limitation to deny the claims without
reaching the ultimate issue left open in Zicar-

7. 406 U.S. 472, 92 S.Ct. 1670, 32 L.Ed.2d 234 (1972).
8. In this setting, the issue posed is very much the
same as that presented by prosecution use of the grand
jury testimony of an “unwarned” witness in a jurisdiction
that holds that the target may be compelled to appear
(see discussion infra) but requires that the target be given

elli. They have required the witness to make
a substantial showing of likely foreign prose-
cution based upon both the applicability of
foreign law and a demonstration of interest
by foreign authorities in the enforcement of
that law against a person in the witness’
situation. Several courts have reasoned that
the requirements of grand jury secrecy render
the possibility that incriminating testimony
will be “funneled to foreign officials” too *re-
mote and speculative” to present the “real
and substantial fear” required by Zicarelli.

(c) Compelling the Target to Appear.
The self-incrimination privilege has long been
held to prohibit the prosecution from forcing
a defendant to appear as a witness at his own
trial. Should the prosecutor similarly be pro-
hibited from forcing the target of an investi-
gation to appear before the grand jury, or is
the Fifth Amendment satisfied by simply al-
lowing the target-witness, like any other wit-
ness, to refuse to respond to individual ques-
tions where his answer might be incrimina-
ting? Several state courts have argued that
the target of an investigation is, in effect, a
“putative” or “de facto” defendant, and he
therefore should be allowed to exercise his
privilege in much the same manner as a “de
jure defendant” at trial. They hold that, un-
less the target expressly waives his self-in-
crimination privilege, the prosecution cannot
use the grand jury’s subpoena authority to
force him to appear. This protection presum-
ably could be utilized by a subpoenaed target
as a defense to a contempt charge for refusing
to respond, but it most frequently comes into
issue when the prosecution seeks to use
against a defendant his earlier grand jury
testimony that was given without an express
waiver. The critical question for the court
under this view of the privilege’s protection
therefore becomes whether the defendant was
a mere witness or true target at the time he
testified.®

appropriate warnings (see subsection (d) infra). Jurisdic-
tions applying a prohibition against compelling the “pu-
tative defendant” to appear without an express waiver
have experienced some difficulty in determining, in the
context of a subsequent objection to the use of grand jury
testimony, whether the witness fell within that category
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Federal courts and most state courts have
taken the position that the Fifth Amendment,
as to all witnesses, presents only “an option of
refusal and not a prohibition of inquiry.”
«The obligation to appear,” the Supreme
Court has noted, ““is no different for a person
who may himself be the subject of the grand
jury inquiry.”® The right of the defendant at
trial to refrain from appearing as a witness is
said to rest on considerations largely inappli-
cable to the grand jury. The defendant’s
right of silence grew out of the early common
law rule on the incompetency of parties to
testify, which had bearing only on the trial.
It also rested in part on the fear that a
defendant “forced in open court to refuse to
answer questions” might be viewed by the
jury as having something to hide. This con-
cern has less significance in the grand jury
setting; since that body looks only to the
issue of probable cause, its proceedings need
not be conducted “with the assiduous regard
for the preservation of procedural safeguards
which normally attends the ultimate trial of
the issues.”

Federal courts have also argued that the
right to subpoena targets is inherent in the
grand jury’s combined investigative and

when he testified. It generally is agreed that a person
already arrested on the charges under investigation falls
within the category. Beyond that, some would prefer a
subjectively oriented test {e.g., whether the prosecutor
must have believed that an indictment would be sought
against the witness), while others prefer a strictly objec-
tive test (e.g., whether the evidence known to the govern-
ment established probable cause to believe the witness
had committed a crime). New York, perhaps influenced
by the difficulties posed in retrospective judicial identifi-
cation of target witnesses, grants transactional immunity
to all grand jury witnesses, subject only to the witness’
right to waive that immunity. If the prosecution wishes
to retain the possibility of bringing charges against a
witness, it must obtain a written waiver from that wit-
ness (after giving complete warnings). See N.Y.—McKin-
ney’s Crim.P.Law §§ 190.40-190.45.

9. United States v. Dionisio, 410 US. 1, 93 S.Ct. 764,
35 L.Ed.2d 67 (1973). See also United States v. Washing-
ton, infra note 15.

10. See note 8 supra. Federal courts have indicated
that the prosecution may not subpoena an indicted defen-
dant for the purpose of asking him questions relating to
the subject of the indictment. See United States v.
Mandujano, infra note 11 (Brennan, J., concurring);
United States v. Doss, 545 F.2d 548 (6th Cir.1976), on

LaFave & Israel, Cnm.Pro 2d Ed HB—11

shielding roles. Having an obligation to “run
down every available clue,” the grand jury
cannot ignore the possibility that any one
participant in a criminal enterprise may be
willing to identify others. Having an obli-
gation to “shield against arbitrary accusa-
tions,” it has a right to be certain that the
target’s own testimony might not explain
away the evidence against him. Some courts
have also expressed concern that the estab-
lishment of a right not to appear based upon
whether the prosecutor knew or should have
known someone was a “target” would create a
new source of tangential disputation."

(d) Advice as to Rights. It generally is
agreed that the Fifth Amendment does not
demand that a non-target witness be advised
of his privilege against self-incrimination. As
to the target, however, there is a division of
opinion. In the several jurisdictions in which
the target cannot be compelled to appear
without an express waiver, a notification of
rights is an integral part of gaining such a
waiver. In the vast majority of jurisdictions
that do not recognize a target privilege not to
appear, the courts have divided, with several
of the more recent rulings holding that self-
incrimination warnings are constitutionally

rehearing 563 F.2d 265 (1977). It is not clear, however,
whether this prohibition is thought to rest on the Fifth
Amendment or the rule against use of the grand jury for
post-indictment discovery. See § 8.8(e).

Internal Justice Department guidelines provide that
targets ordinarily should not be subpoenaed, but asked to
appear voluntarily. Targets may be subpoenaed only
with the approval of both the grand jury and federal
prosecutor. In making that determination, consideration
is to be given both to the importance of the target’s
anticipated testimony and the availability of other
sources of information. If the subpoenaed target then
gives advance notice of an intention to claim the privi-
lege, he ordinarily should be excused from appearing.
The grand jury and prosecutor can jointly insist upon
appearance, however, where justified by consideration of
the importance of the testimony and the possible inappli-
cability of the privilege. Also, while not constitutionally
compelled to do so (see United States v. Washington,
infra note 15), federal prosecutors are directed to advise
witnesses who are known targets of their target status.
A target is defined as “a person as to whom the prosecu-
tor or grand jury has substantial evidence linking him to
the commission of a crime, and who, in the judgment of
the prosecutor is a putative defendant.” United States
Attorneys’ Manual §§ 9-11.250, 9-11.254.
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required. In United States v. Mandujano,"
the Supreme Court left the issue open for
future consideration. Mandujano held that
even if warnings were required, the failure to
give the warnings could not constitute a de-
fense to a perjury charge based on the wit-
ness’ false grand jury testimony.” Six jus-
tices, however, went on to speak to the need
for warnings, with four suggesting that they
were not required even as to the target.

Although the witness in Meandujano had
been informed of both his privilege against
self-incrimination and his right to consult
with counsel, the district court had held that
that warning was insufficient. It had rea-
soned that the witness was a “putative defen-
dant” and therefore should have been given
full Mirande warnings,”® including notifica-
tion of a right to appointed counsel. Chief
Justice Burger’s plurality opinion, speaking
for four members of the Court, rejected the
district court’s reasoning. Miranda, he noted,
applied only to “custodial interrogation,”
which clearly did not include questioning be-
fore the grand jury. The position of the sub-
poenaed witness could hardly be compared to
that of the arrestee subjected to interrogation
in the “hostile” and “isolated” setting of the
police station. The appropriate analogy was
to the questioning of a witness in an adminis-
trative or judicial hearing. As noted by Jus-
tice Frankfurter in United States v. Monia," a
witness in that setting “if * * * he desires the
protection of the privilege, * * * must claim
it or he will not be considered to have been
‘compelled’ within the meaning of the Amend-
ment.”

Chief Justice Burger added that, since Man-
dujano had been given self-incrimination
warnings, there was no need to rule on wheth-
er such warnings were constitutionally re-
quired. Nevertheless, the Chief Justice’s re-
liance on Monia would indicate that grand

11. 425 U.S. 564, 96 S.Ct. 1768, 48 L.Ed.2d 212 (1976).

12. The Court followed a long line of cases holding
that “the Fifth Amendment privilege against compulsory
self-incrimination provides no protection for the commis-
sion of perjury.” See Id. (Stewart, J., concurring). In
United States v. Wong, 431 U.S. 174, 97 S.Ct. 1823, 52
L.Ed.2d 231 (1977), the same principle was applied to
uphold a perjury conviction of a witness who claimed
that, due to language difficulties, she had misunderstood

jury witnesses, whether targets or non-tar-
gets, are not entitled to any special notifica-
tion of rights. Rather, they would seem to
bear the obligation, like witnesses generally,
to assert the privilege on their own initiative.
Justice Brennan, joined by Justice Marshall,
viewed the Chief Justice’s reference to Monia
in this way, and responded that the plurality
had read the privilege too narrowly. The
Monia principle, he argued, rests on the as-
sumption that the government ordinarily had
no grounds for assuming that its compulsory
processes are eliciting incriminating informa-
tion. However, where the prosecutor is ques-
tioning a target witness, he is “acutely aware
of the potentially incriminating nature of the
disclosures sought.” This knowledge, Justice
Brennan reasoned, carried with it an obli-
gation to advise the witness of his rights so as
to ensure that any waiver of the privilege was
“intelligent and intentional.”

Justice Brennan’s opinion in Mandujano
did not stop with requiring warnings as to the
privilege alone. In his view, the Fifth
Amendment also required the prosecution to
inform the target-witness that “he was cur-
rently subject to possible criminal prosecution
for the commission of a stated crime.” In
United States v. Washington, the Court re-
jected (over Justice Brennan’s dissent) any
suggestion that the Fifth Amendment re-
quired some form of “target” warning. The
witness there had been given full Mirenda-
type warnings, but had not been told that he
might be indicted in connection with his pos-
session of a stolen motorcycle. The Court
initially noted that previous discussions with
the police and prosecutor had given the wit-
ness ample notice that he was a suspect in the
motorcycle theft, but it then added that such
awareness was, in any event, “largely irrele-
vant.” A failure to give a potential defendant
the self-incrimination warnings and had therefore testi-
fied under compulsion.

13. See § 6.8.

14. 317 U.S. 424, 63 S.Ct. 409, 87 L.Ed. 376 (1943)
(Frankfurter, J., dissenting).

15. 431 U.S. 181, 97 S.Ct. 1814, 52 L.Ed.2d 238 (1977).
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a target warning simply did not put the wit-
ness at a “constitutional disadvantage.” His
status as a target “neither enlarg{ed] nor di-
minish[ed]” the scope of his constitutional
protection. He “knew better than anyone
else” whether his answers would be incrimi-
nating, and he also knew that anything he did
say, after failing to exercise the privilege,
could be used against him. The “constitution-
al guarantee,” the Court noted, ensures “only
that the witness be not compelled to give self-
incriminating testimony.”

Although the Court in Washington again
left open the constitutional necessity of pro-
viding self-incrimination warnings to target
witnesses,'® the warnings are now used in
almost all jurisdictions. In addition to the
various states in which courts have held the
warnings to be constitutionally required,
roughly a dozen others have added statutory
requirements. In most other jurisdictions,
prosecutors give warnings to targets as a mat-
ter of local practice. Indeed, in a substantial
number of jurisdictions, warnings are given to
all witnesses, whether target or not. Several
jurisdictions impose such a requirement as a
matter of state law, while prosecutors in oth-
ers simply find it easier to attach a notifica-
tion of rights to all subpoenas than to attempt
to distinguish between targets and non-tar-
gets. The Justice Department has been fol-
lowing such a practice for several years. Op-
ponents of that practice express concern that:
(1) “improvidently given warnings” may un-
duly frighten the non-target witness and deter
him from testifying freely; (2) warnings may
lead the non-target witness to obtain counsel,
causing him an unnecessary expense; and (3)
giving non-target witnesses warnings would
be inconsistent with the treatment of trial
witnesses, who are not given such warnings.
In the end, administrative convenience and
the favorable experience in the federal system
is likely to outweigh these concerns.

16. See also Minnesota v. Murphy, discussed at § 6.6,
note 16, where the Court, in holding Miranda inapplica-
ble to the interrogation there, noted that it “subjected
Murphy to less intimidating pressure than is imposed on
grand jury witnesses, who are sworn to tell the truth and

(e) Waiver. Assuming the witness receives
those warnings, if any, that are constitution-
ally required, the privilege may be relin-
quished by a witness without an express state-
ment of waiver. When the witness answers
the question, his waiver is automatically as-
sumed. Indeed, a witness may by providing
certain incriminating information relinquish
his right to raise the privilege with respect to
further incriminating information. Rogers v.
United States" is the leading case on such
“testimonial waiver.” The witness there tes-
tified before a grand jury that, as treasurer of
the Communist Party of Denver, she had been
in possession of party records, but had subse-
quently delivered those records to another
person. She refused, however, to identify the
recipient of the records, asserting that would
be incriminating. A divided Supreme Court
affirmed her contempt conviction, holding the
privilege inapplicable. The Court noted that
Rogers had already incriminated herself by
admitting her party membership and past
possession of the records; disclosure of her
“acquaintanceship with her  successor
present[ed] no more than a ‘mere imaginary
possibility’ of increasing the danger of prose-
cution.” A witness would not be allowed to
disclose a basic incriminating fact and then
claim the privilege as to “details.” To uphold
such a claim of the privilege would “open the
way to distortion of facts by permitting a
witness to select any stopping point in her
testimony.”

Although Rogers often is described as pos-
ing great danger for the witness who answers
even seemingly “innocuous questions,” the de-
cision actually is fairly limited. Courts have
held, for example, that where a witness’ ini-
tial admission related to only one element of
an offense, that did not constitute a waiver as
to questions that might require him to admit
other elements of the offense. The fact that
the second question asks for further detail as
to the same event does not in itself establish
that the privilege is not available. Indeed,

placed in a setting conducive to truthtelling,” but “we
have never held that [Miranda warnings] must be given
to grand jury witnesses.”

17. 340 US. 367, 71 S.Ct. 438, 95 L.Ed. 344 (1951).
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U.S. Department of Justice

Criminal Division

Washington, DC 20536-0001

February 5, 2001

MEMORANDUM
To: Criminal Rules Committee
From: Roger A. Pauley K

Subject: Rule §2

Rule 52 is one of the rules assigned to me but which
heretofore has not received close scrutiny by the Committee
because no one (properly in my view) has suggested that it be
modified in any substantive respect. I propose no such
amendment here. However, I believe the Supreme Court’s recent
decisions interpreting Rule 52 strongly c¢ounsel at least one
change in language from the form in which this rule was
published for comment. This change may in turn suggest the
appropriateness of another, though I conclude otherwise.

It is appropriate first to focus on Rule 52(b). The
published version states: “A plain error or defect that affects
substantial rights may be considered even though it was not
brought to the court’s attention.” (This version is, and is
intended to be, substantively the same as the existing rule,
and embodies only stylistic differences.)

The Supreme Court explicated Rule 52(b) in United States
v. Qlang, 507 U.S. 725, 732 (1993), whexe it obserxved:

“Rule 52(b) defines a single category of forfeited-but-
reversible error. Although it is possible to read the Rule in
the disjunctive, as creating two separate categories — “plain
errors” and “defects affecting substantial rights” - that
reading is surely wrong. See Young, 470 U.S., at 15,n.12
(declining to adopt disjunctive reading). As we explained in
Young, the phrase ‘error or defect’ is more simply read as
‘error.’ Ibid.” :

In its earlier Young decision (United States v. Young, 470
U.8. 1 {(1985), the Court in footnote 12 discussed the rule’s
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history and drafting and remarked that: “The Committee’s use of
the disjunctive in the phrasing of the Rule is misleading, for
as one commentator has noted, this ‘may simply be a means of
distinguishing for definitional purposes between ‘errors’

(e.g., exclusion of evidence) and ‘defects’ (e.g., defective
pleading),’ and in either case the Rule applies only to errors
affecting substantial rights.’” [Citation to Moore’s Federal
Practice omitted]

Since the Court has found the words “or defect” in Rule
52 (b) to be not merely redundant but “misleading,” I recommend
that they be removed.!

This suggestiOn, however, highlights the terminological
difference between Rule 52{a) and 52(b) and poses the question
whether the three nouns used in 52{a), besides “error,” should
likewise be deleted. Rule 52(a) provides as published (again
identically to the existing rule save for stylistic changes):
“Any error, defect, irregularity, or variance? that does not
affect substantial rights must be disregarded.”

To the best of my knowledge, no Supreme Court decision has
explicated (as have the Qlapno and Young decisions for Rule
52 (b)) whether the terms “defect, irregularity or variance” in
Rule 52(a) add anything to “error.” And while I doubt that the
terms are anything but surplusage, there is at least nothing
misleading about the noun string in Rule 52(a), since it is not
reasonable to read the rule as creating “two separate
categories” - errors, defects, and irregularities on the one
hand, and variances that do not affect substantial rights on the
other. I therefore recommend against any elimination of the
nouns in Rule 52(a).

lIdeally, the same change should be made in 28 U.S.C. 2111,
which employs the same two nouns and formulation, but we do not
have the power to effect this. See also Rule 61, F.R.Civ.P.

2The term “variance” is alsc used, alone, in the special
harmless error provision of Rule 11(h).






ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE
PROPOSED AMENDMENTS TO RULE 4
I. SUMMARY OF COMMENTS: Rule 4

[To be completed]

IL. LIST OF COMMENTATORS: Rule 4

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

I11. COMMENTS: Rule 4

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge

United States District Court, ND California
January 26, 2001

In a short comment, Judge Zimmerman urges the Committee to consider
amending Rule 4 to clarify the ability of the judge to issue warrants via facsimile
transmission.
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PROPOSED AMENDMENTS TO RULE 5

I. SUMMARY OF COMMENTS: Rule 5

[To be completed]

IL LIST OF COMMENTATORS: Rule 5

CR-003

CR-004

CR-007

CR-009

CR-011

CR-013

CR-015

CR-017

CR-018

CR-019

CR-022

CR-023

Guy Miller Struve (Committee on Fed. Courts, NY Bar Assn.), New York,
N.Y., September 28, 2000

Judge Alan B. Johnson, D.Wyoming, Cheyenne, WY, October 4, 2000
Jack E. Horsley, Esq., Matoon, Illinois, October 13, 2000
Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001

Judge James E. Seibert, United States Magistrate Judge, Wheeling West
Virginia, February 7, 2001

Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001
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CR-024

CR-025

CR-026

CR-027

CR-029

CR-030

CR-031

CR-033

CR-034

CR-035

CR-036

CR-037

CR-038

CR-039

CR-040

Judge Robert Collings, United States Magistrate Judge, Boston, Mass.’
February 14, 2001.

Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

Judge Michael J. Watanabe, United States Magistrate J udge, Denver,
Colorado, February 13, 2001

Thomas W. Hillier, I, Federal Public Defender, Western District of
Washington, February 12, 2001

Judge Cynthia Imbrogno, United States Magistrate J udge, Eastern District
of Washington, February 12, 2001

Judge William A. Knox, United States Judge, February 13, 2001

Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

Judge Lorenzo F. Garcia, United States Magistrate J udge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

Judge George P. Kazen, United States District J udge, Southern District of
Texas, February 13, 2001

Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

Judge James E. Bredar, United States Magistrate J udge, United States
District Court for Maryland, February 13, 2001

Judge John C. Coughenour, Chief J udge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001
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February 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report—Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-046 Judge Ronald E. Longstaff, Chief Judge, Southern District
of Iowa, February 15, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel h. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,

Arizona, February 15, 2001

III. COMMENTS: Rule 5

Guy Miller Struve CR-003

On behalf of the Commiittee on Federal Courts, NY Bar Assn.
New York, N.Y.

September 28, 2000

Writing on behalf of the Federal Courts Committee of the New York City Bar
Association, Mr. Struve indicates that the Committee has a favorable impression of the
amendments generally. But it opposes the amendment to Rule 5 that would permit video
teleconferencing of initial appearances. He provides a long list of concerns, focusing
primarily on the important need for the defense counsel and defendant to meet in person
and conduct critical business. The Committee does not object to using video
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teleconferencing for arraignments under Rule 10. That procedure, he notes, is often a
formality. A rule 5 proceeding, on the other hand, is not a simple formality.

Judge Alan B. Johnson, CR-004
United States District Judge
D.Wyoming

Cheyenne, WY

October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Jack E. Horsley, Esq. (CR-007)
Matoon, Illinois
October 13, 2000

Mr. Horsley recommends that Rule 5(d) be amended by adding the words “or any
other document,” before the words “filed with it.”

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing—even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
1s facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other’s presence.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
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January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law

ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge

United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee’s proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing—with or without the defendant’s consent. He believes, however, that
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the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Phillips writes that he agrees with the views of J udge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia

February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been “extremely grateful for the prompt hearing that
wastes neither time nor money of anyone.” He states that he has never had any objection
to appearance by video conference. On another matter, he strongly agrees that portions
of Rules 32.1 and 40 belong in Rule 5.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana

February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Judge Robert Collings(CR-024)
United States Magistrate Judge
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Boston, Mass.
February 14, 2001.

Writing on behalf of Magistrate J udges Lawrence P. Cohen and Judith G. Dein,
Judge Collings offers a revision to proposed Rule 5(c)(2)(A). They suggest that that
provision be divided into two parts to deal with different situations. They approve of the
proposed revision that allows a person arrested in one district to be brought before a
magistrate judge in an adjacent district if the initia] appearance can be held more
promptly in that district. They believe, however, that provision should be made to allow
a defendant arrested in one district to be brought before a magistrate in an adjacent
district “if the adjacent district is the district in which the prosecution is pending and if
the initial appearance will be held in that district on the same day as the arrest.” In
summary, they suggest carving out a different rule when the adjacent district is the
district of prosecution.

Dean A. Stang (CR-025)
Federal Defender

Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado

February 13, 2001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12, 2001
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Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12, 2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant’s
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be “reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York
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the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant’s consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida

February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government’s consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)

United States Magistrate Judge

United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be “denigrated” by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington

Seattle, Washington

February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant’s appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As aresult of that study, the Committee had believed stron gly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.

Judge Jerry A. Davis (CR-039)
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United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no “downsides.” He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon

February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.

Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah

February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant’s consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland

February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
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parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association ( CR-044)
(Draft Report—Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed video teleconferencing.
The Association recounts the benefits of using such procedures and suggests that some of
the concerns about the erosion of the process might be addressed if the judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant’s consent.

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Kimberly Marinoff, expresses concern about the video conferencing
provision. She believes that it "eviscerates the utility" of the proceedings "as a wake-up
call by insulating the accused from the physical presence of the judge.” She concludes,
however, that if the amendment is to remain, she would support the alternate version that
requires the defendant's consent.

Another student, Tom Brzozowski, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A third student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the ri ght of the defendant to appear personally in
court and believes that even if a defendant consents to video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing should be the
exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
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February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas

February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a Jjudge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and within two or
three hours the defendant appears with counsel before the magistrate judge via video. He
cannot recall a single instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendant’s ri ghts are
immediately addressed and the proceeding is conducted with the same formality as if the
defendant were in the judge's court. Although he would prefer to have a rule not
requiring the defendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas

February 12, 2001
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Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extending video conferencing to pleas and sentencing. He notes the long distances
involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)

Federal Public Defender, District of Arizona
Tucson, Arizona

February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indi gent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outweigh the important aspects of having the defendant and counsel
appear personally before the judge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.
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PROPOSED AMENDMENTS TO RULE 5.1
I SUMMARY OF COMMENTS: Rule 5.1

[To be completed]

II. LIST OF COMMENTATORS: Rule 5.1

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

CR-005 Professor Harry 1. Subin, New York Univ. of Law, New York, N.Y.,
October 6, 2000.

CR-011 Judge Paul D. Borman, United States District J udge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-044 Federal Magistrate Judges Association (Draft Report—Subject to Board
Ratification), February 15, 2001

III. COMMENTS: Rule 5.1

Judge Alan B. Johnson, CR-004
United States District Judge

D. Wyoming

Cheyenne, WY

October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
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resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Professor Harry 1. Subin (CR-005)
New York Univ. of Law

New York, N.Y.

October 6, 2000.

Professor Subin has no objection to the language of Rule 5.1, but urges the
Committee to confront the fact that the hearing itself is virtually irrelevant in current
practice, especially in large urban areas where grand juries are constantly in session. The
prosecutor and avoid the need for a Rule 5.1 hearing by simply presenting the case to a
grand jury. He suggests that if the Committee agrees that the ability of a defendant to
present an adversarial challenge to the government’s case, then it should make the
hearing available to the defendant.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan

January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law

ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Federal Magistrate Judges Association (CR-044)
(Draft Report—Subject to Board Ratification)
February 15, 2001

The Association also supports the substantive amendment to Rule 5.1 that would
permit magistrate judge to grant a continuance without the consent of the defendant--a
change it has supported since 1996.
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[To be completed]

II. LIST OF COMMENTATORS: Rule 6

CR-020 Cathy Stegman, Law Clerk, United States District Court, Nebraska,
February 7, 2001

III. COMMENTS: Rule 6

Cathy Stegman (CR-020)

Law Clerk

United States District Court, Nebraska
February 7, 2001

Ms. Stegman states that proposed Rule 6(a) is not gender neutral. The rule, she
says, assumes that all judges are male.
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II. LIST OF COMMENTATORS: Rule 7

CR-045 Judge Tommy Miller, United States Magistrate J udge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

1. COMMENTS: Rule 7

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, James Ewing, notes a possible inconsistency in Rule 7(b) with the
video teleconferencing provisions in Rules 5 and 10. He observes that Rule 7(b) provides
that a defendant may be prosecuted for a felony on an information, if the defendant
waives the right to an indictment in open court. He questions whether "in open court"
could include video teleconferencing. He notes that the Committee Notes are silent on
this point.



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 9

I. SUMMARY OF COMMENTS: Rule 9

[To be completed]

I1. LIST OF COMMENTATORS: Rule 9

CR-022 Judge James E. Seibert, Magistrate J udge, Wheeling West Virginia,
February 7, 2001

CR-042 Judge William Beaman, February 12, 2001

1. COMMENTS: Rule 9

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia

February 7, 2001

Judge Seibert agrees with the change in Rule 9(b)(1). But he points out that he has
“lost” some defendants because other magistrate judges viewed the risk of flight
differently.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman disagrees with the deletion of the last sentence of Rule 9(b)(1). He
notes that if the warrant is executed out of the district, the magistrate should have some
indication what the charging district believes the bail should be.
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PROPOSED AMENDMENTS TO RULE 10

I. SUMMARY OF COMMENTS: Rule 10

II. LIST OF COMMENTATORS: Rule 10

CR-004

CR-009

CR-011

CR-012

CR-013

CR-015

CR-017

CR-018

CR-019

CR-022

Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

Judge Paul D. Borman, United States District J udge, Detroit, Michigan,
January 2, 2001

Richard D. Friedman, Professor of Law, Univ. of Michi gan,
January 8, 2001

Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001

Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001
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CR-023

CR-025

CR-026

CR-027

CR-029

CR-030

CR-031

CR-033

CR-034

CR-035

CR-036

CR-037

CR-038

CR-039

CR-040

Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
Colorado, February 13, 2001

Thomas W. Hillier, 11, Federal Public Defender, Western District of
Washington, February 12, 2001

Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

Judge William A. Knox, United States Judge, February 13, 2001

Judge Leslie G. Foschio, United States Magistrate J udge, Buffalo, New
York, February 13, 2001

Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

Judge George P. Kazen, United States District J udge, Southern District of
Texas, February 13, 2001

Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

Judge James E. Bredar, United States Magistrate J udge, United States
District Court for Maryland, February 13, 2001

Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

Judge Jerry A. Davis, United States Magistrate J udge, ND of Mississippi,
February 12, 2001

Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001
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CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report—Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate J udge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate J udge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,

Arizona, February 15, 2001

III. COMMENTS: Rule 10

Judge Alan B. Johnson, CR-004
United States District Judge

D. Wyoming

Cheyenne, WY

October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
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resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing—even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the Judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other’s presence.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan

January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law

ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge

United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.
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Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee’s proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing—with or without the defendant’s consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Phillips writes that he agrees with the views of J udge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia

February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been “extremely grateful for the prompt hearing that
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wastes neither time nor money of anyone.” He states that he has never had any objection
to appearance by video conference.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana

February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin

Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado

February 13, 2001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
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Western District of Washington
February 12, 2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistate Judge
Eastern District of Washington
February 12, 2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant’s
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be “reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
18 poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
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United States Magistrate Judge
Buffalo, New York
February 13, 2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, where the defendant has been already arraigned and bail has
been set.

Larry Propes (CR-033)

Clerk of Court

United States District Court, South Carolina
February 13, 2001

Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant’s consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13, 2001

Judge Garcia favors using video teleconferencing, especially for arrai gnments.
He notes that in New Mexico, a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can result in unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. J udge Garcia also writes that he has had
experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that



Public Comments 9
Rule 10
February 2001

frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant’s consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida

February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government’s consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)

United States Magistrate Judge

United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be “denigrated” by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington

Seattle, Washington

February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and faimess of the defendant’s appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed stron gly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.
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Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no “downsides.” He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon

February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.

Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah

February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant’s consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland

February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
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communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report—Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed video teleconferencing.
The Association recounts the benefits of using such procedures and suggests that some of
the concerns about the erosion of the process might be addressed if the Judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant’s consent.

The Association also supports the proposed amendment that would permit a
defendant to waive appearance at the arraignment. It notes that other rules already
provide for waiver of various proceedings and rights. For example, Rule 40 (removal
proceeding) and Rule 11 (guilty plea waives various constitutional rights).

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, is opposed to using video teleconferencing. He
notes a number of obstacles that the courts will face, including delays in transmission. He
believes that the amendment is "before its time." Only when the technology has
advanced further should the amendment be adopted.

A second student, Kimberly Marinoff, expresses concern about the video
conferencing provision. She believes that it "eviscerates the utility" of the proceedings
"as a wake-up call by insulating the accused from the physical presence of the judge.”
She concludes, however, that if the amendment is to remain, she would support the
alternate version that requires the defendant's consent.

Tom Brzozowski, another student, applauds the style changes to the rules, but

suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
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summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A fourth student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the right of the defendant to appear personally in
court and believes that even if a defendant consents to video teleconferencing, there may
be problems with the perception of faimess. Thus, video conferencing should be the
exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas

February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and within two or
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three hours the defendant appears with counsel before the magistrate Judge via video. He
cannot recall a single instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendants rights are immediately
addressed and the proceeding is conducted with the same formality as if the defendant
were in the judge's court. Although he would prefer to have a rule not requiring the
defendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas

Beaumont, Texas
February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extending video conferencing to pleas and sentencing. He notes the long distances
involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)

Federal Public Defender, District of Arizona
Tucson, Arizona

February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indi gent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outwei gh the important aspects of having the defendant and counsel
appear personally before the judge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.
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PROPOSED AMENDMENTS TO RULE 12.1
I. SUMMARY OF COMMENTS: Rule 12.1
[To be completed]

I LIST OF COMMENTATORS: Rule 12.1

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 12.1

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Kimberly Marinoff, observes that the Committee Note reference to
the fact that requiring the parties to provide phone numbers of alibi witnesses should not
really be viewed as a major change. In her view this is only a nominal increase,
considering our telephone-driven society. She also states that the requirement that the
parties be notified of the information may be problematic if both the defendant and the
defense counsel are not served. Finally, she believes that the revised version of the rule is
an improvement.
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PROPOSED AMENDMENTS TO RULE 12.2
I SUMMARY OF COMMENTS: Rule 12.2

[To be completed]

II. LIST OF COMMENTATORS: Rule 12.2

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

I11. COMMENTS: Rule 12.2

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, LaRona Owens believes that the revised version of Rule 12.2 is pro-
government and will frustrate a defendant’s opportunities to raise the insanity defense.
This is demonstrated, she notes, by the restrictions on the Jjudge's discretion to permit the
defendant to present evidence of insanity if the defendant does not meet the notice
requirements of the rule.
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PROPOSED AMENDMENTS TO RULE 23
L SUMMARY OF COMMENTS: Rule 23

[To be completed]

. LIST OF COMMENTATORS: Rule 23

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

L. COMMENTS: Rule 23

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Jeremy Bell, has written a paper in support of his argument that Rule
23 should specify with clarity when a defendant is entitled to a jury trial. Although the
failure of Rule 23(a) to address that issue could be understandable considering that the
caselaw was in flux, the problems are now pretty well settled and amending Rule 23(a) to
address that issue would further the intended purpose of the rules.
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I. SUMMARY OF COMMENTS: Rule 26

[To be completed]

18 LIST OF COMMENTATORS: Rule 26

CR-004

CR-011

CR-012

CR-013

CR-014

CR-044

CR-045

Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

Professor John B. Mitchell, Assoc. Prof. of Law, Seattle Univ.,
January 8, 2001

Federal Magistrate Judges Association (Draft Report—Subject to Board
Ratification), February 15, 2001

Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III.  COMMENTS: Rule 26

Judge Alan B. Johnson, CR-004
United States District Judge

D. Wyoming

Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5,5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
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He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan

January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Richard D. Friedman (CR-012)
Professor of Law

Univ. of Michigan

January 8, 2001

Professor Friedman has requested the opportunity to present testimony to the
Committee on Rule 26. His request is accompanied by a lengthy article detailing reasons
why the proposed amendment for remote transmission of live testimony should be
rejected.

Elizabeth Phillips Marsh (CR-013)
Professor of Law

ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Professor John B. Mitchell (CR-014)
Assoc. Prof. of Law

Seattle University School of Law
January 8, 2001

Professor Mitchell provides an in-depth critique of the proposed amendment that
would permit remote transmission of live testimony. He concludes that proposed Rule
26(b) is not the constitutional equivalent of Rule 15 (depositions). That is because there
is no real opportunity for effective, face-to-face, cross-examination. He believes that the
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decision in United States v. Gigante is wrong. He is concerned that the requirement for
truly compelling circumstances will not be effective. Finally, he believes that the
amendment is bad public policy.

Federal Magistrate Judges Association (CR-044)
(Draft Report—Subject to Board Ratification)
February 15, 2001

The Association supports the proposed amendment to permit remote transmission
of live testimony as being a "prudent and practical concept.” It believes that the
defendant's rights will be preserved, considering the judge's role in imposing appropriate
safeguards and procedures. Finally, it notes that in many districts it is already the
practice to present videotaped testimony of unavailable witnesses--particularly with
material witnesses under 18 USC 3144. Thus, the experience of the courts demonstrates
the value of the proposed amendment.

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Mark Ries, presents a list of reasons why the proposal for remote
transmission of live testimony should be rejected: The rule fails to constrict the testimony
to the same extent as that required by Rule of Evidence 804(b), that is the rule of
evidence limits this type of hearsay evidence to only certain types of statements. Second,
there is little in the rule to guide the trial judge in exercising his or her discretion. Third,
the Committee Note brushes aside the defendant's confrontation rights, even though, as
he recognizes, the rule is probably in line with recent Supreme Court decisions. Fourth,
he has drafted an alternative version of Rule 26. He also includes a list of issues for
potential litigation should the amendment be adopted. For example, what do the terms
"interests of justice," "different location,” "compelling circumstances," and "appropriate
safeguards” mean? He agrees with the decision to insert the word "orally” in Rule 26(a)
and he applauds the proposed stylistic changes.

A second student, Stephen F. Keane, also believes that the proposed amendment
for remote transmission of testimony will deny the defendant his or her ri ghts of
confrontation. Thus, it should only occur in the most extreme circumstances. He
suggests that the rule should identify more specific criteria and notes that a narrower rule
will ensure that the rule is not "exploited by allowing cowardly, unsure or indifferent
witnesses to testify against defendants.”
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PROPOSED AMENDMENTS TO RULE 30
L SUMMARY OF COMMENTS: Rule 30

[To be completed]

IL LIST OF COMMENTATORS: Rule 30

CR-016 James T. Miller, Esq., on behalf of Florida Assn. of Criminal Defense
Lawyers (FACDL), Jacksonville, Florida, January 24, 2001

II. COMMENTS: Rule 30

James T. Miller, Esq.( CR-016)

On behalf of Florida Assn. of Criminal Defense Lawyers (FACDL)
Jacksonville, Florida

January 24, 2001

FACDL opposes the amendment to Rule 30 that would permit the court to require
the parties to file their requested instructions earlier in the trial. They believe that the
amendment is unfair and impractical and potentially creates an unfair burden on the trial
counsel. Most Rule 30 conferences, they note, takes place at the close of the evidence
and any attempt to require an earlier production would add unnecessary work and
potentially encourage unnecessary pleadings. The current rule, they state, works well.
Finally, requiring the defense to present its proposed instructions before trial may
impinge on the right to a fair trial, by requiring the defense to disclose more than it needs
to.
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PROPOSED AMENDMENTS TO RULE 32

L SUMMARY OF COMMENTS: Rule 32

[To be completed]

1L LIST OF COMMENTATORS: Rule 32
CR- 001 Richard Crane, Esq., Nashville, Tn, September 22, 2000

CR- 002 Robert P. Longshore, Chief Probation Officer, MD Alabama, Montgomery
Alabama, October 2, 2000.

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-035 Judge George P. Kazen, United States District Judge Southern District of
Texas, February 13, 2001

Il. COMMENTS: Rule 32

Richard Crane, Esq. (CR-001)
Nashville, Tn.
September 22, 2000

Mr. Crane notes that he is thrilled to see the requirement in Rule 32 that courts
address more carefully the information in the presentence report. In his experience, it is
the single most important document that the BOP considers. He adds two suggestions.
First, he recommends that the definition of “material” be placed in the rule itself. And
second, he recommends that the rule or the comment contain a prohibition against
including information in the report that are not related to the defendant, in the absence of
good cause. He notes that the practice now is to include information about co-defendant
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offenses and offenses on which the defendant was acquitted. Including such information
can have an adverse impact on the defendant in attempting to get into drug rehab, etc.

Robert P. Longshore,

Chief Probation Officer, MD Alabama,
Montgomery Alabama

October 2, 2000.

Mr. Crane is concerned the changed wording in Rule 32(b)(4)(B), regarding the
information that the probation officer should include regarding sentencing guidelines,
will significantly weaken the independent inquiry that the probation officer currently
provides. He indicates that the probation officer may simply become a sentence
historian, reporting the facts as developed in the plea bargain, which may or may not
reflect the actual offense conduct.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan

January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law

ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen strongly opposes the proposal in Rule 32 that would require the
Judge to make findings of fact on issues that have no impact on sentencing. He observes
that without reading the Committee Note it would not be clear from the rule itself what
constitutes a material matter. This proposal, he states, could convert almost any
sentencing hearing into a “genuine quagmire.” And the impact on the appellate courts
would be a problem. He appreciates the tremendous responsibility borne by the BOP and
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believes that judges should make sure, without the requirement of a rule, that the
information in the report is accurate.
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I SUMMARY OF COMMENTS: Rule 35

[To be completed]

II. LIST OF COMMENTATORS: Rule 35

CR-011 Judge Paul D. Borman, United States District J udge, Detroit, Michi gan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-028 Judge Edward R. Becker, Chief Judge, United States Court of Appeals for
the Third Circuit, Philadelphia, Penn., February 9, 2001.

III. COMMENTS: Rule 35

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan

January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law

ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.
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Judge Edward R. Becker (CR-028)

Chief Judge

United States Court of Appeals for the Third Circuit
Philadelphia, Penn.

February 9, 2001

Judge Becker proposes a revision to Rule 35(b)(2) to read: “The court may
consider a government motion to reduce a sentence made one year or more after
sentencing if the defendant’s substantial assistance involved at least some information not
known—or the usefulness of which could not have reasonably been anticipated—until
more than one year after sentencing.” This suggestion, he writes, comes out of a case in
the Third Circuit: United States v. Cruz-Pagan. He indicates that the current version and
proposed amendment are not clear with respect to the question of “whether information
known to the defendant prior to sentencing, or not known to the defendant until after
sentencing but less than one year after sentence was imposed, can serve as the basis for
the motion to reduce...” He offers the example of a defendant who provides information
after the one year elapses—some of which he knew about before the one year elapsed and
some of which he was not aware of. Judge Becker asks whether the judge has the
authority to grant the motion under that example. He recommends that the Committee
revise the text in accordance with his suggestions.
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PROPOSED AMENDMENTS TO RULE 41

I SUMMARY OF COMMENTS: Rule 41

[To be completed]

II. LIST OF COMMENTATORS: Rule 41

CR-006

CR-008

CR-011

CR-013

CR-018

CR-022

CR-042

CR-044

CR-045

John L. Warden, Esq., New York, N.Y., October 23, 2000

Professor Craig M. Bradley, Indiana Univ. School of Law,
October 27, 2000.

Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

Judge James E. Seibert, Magistrate J udge, Wheeling West Virginia,
February 7, 2001

Judge William Beaman, February 12, 2001

Federal Magistrate Judges Association (Draft Report—Subject to Board
Ratification), February 15, 2001

Judge Tommy Miller, United States Magistrate J udge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

HI. COMMENTS: Rule 41

John L. Warden, Esq. (CR-006)
New York, N.Y.
October 23, 2000
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Mr. Warden writes that the amendment to Rule 41, regarding “sneak and peak”
warrants “appears to be an injudicious relaxation of the requirements of the Fourth
Amendment. He states that “surely the courts should not be sponsoring lock-picking and
climbing in windows as proper police procedures.” He expresses the hope that the
Judicial Conference will reject the proposal.

Professor Craig M. Bradley (CR-008)
Indiana Univ. School of Law
Bloomington, Illinois

October 27, 2000

Professor Bradley disagrees with the language in Rule 41(d)(1) to the effect that if
probable cause exists, the judge must issue a warrant. He is aware of no requirement in
constitutional criminal procedure that would require the judge to do so. Rather, the judge
should be able to exercise discretion in deciding whether to issue a warrant. He also
suggests that the rule include some guidance on what probable cause means, as well as
address those situations where a warrant is not required. He has attached an article he has
authored if such guidance was included.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan

January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law

ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February §, 2001

Judge Murrian supports the substantive amendment to Rule 41 that would permit
covert entries. He does not agree with Rule 41(e)(1). In his view, the warrant should not
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be delivered to the clerk until a return is made on the warrant. There is no need, he
asserts, to have this confidential information “floating around.” The clerk should get all
of the papers only after the return is made.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia

February 7, 2001

Judge Seibert has mixed feelings about the covert entry provision in Rule 41. He
believes that such warrants should receive the same strict scrutiny that is given to wiretap
warrants. Personally, he would be reluctant to grant such applications, except in case of
imminent danger to national security. He notes that it is advisable to have guidelines for
such procedures.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman agrees the amendment for covert searches. He observes that often
there is a need to continue the observations beyond seven days and that reasonableness is
the appropriate standard.

Federal Magistrate Judges Association (CR-044)
(Draft Report—Subject to Board Ratification)
February 15, 2001

The Association supports the amendment to Rule 41 that would address the
procedures for obtain a warrant for a covert search. It will of great assistance in
providing procedural guidance for searches that are already recognized in the cases. The
Association also agrees with the proposed amendment that officers first attempt to obtain
a warrant from a federal judicial officer. It also supports the other amendments to Rule
41.

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Daniel J. Fortune, believes that the restructuring of Rule 41 is very
helpful. He questions, however, whether the rule could be clearer in answering the



Public Comments
Rule 41
February 2001

question whether the official has to sign a faxed copy of the Duplicate Original Warrant
on behalf of the judge? Or is the faxed copy good enough. He also observes that there
may be an ambiguity in Rule 41(d)(3)(B)(i) on the issue of whether the rule envisions
that the informant must also be involved in the phone call. Finally, he questions the
language in the Rule that indicates that the magistrate must issue a warrant. Although he
cannot think of any reasons why a magistrate would not want to issue a warrant, he
wonders why the Committee changed the language from "shall" to "must."

Another student, Eric V.T. Nakano, states that the provision in Rule 41 for covert
searches leaves out a critical third element that those warrants be granted only on a
showing that there is reasonable necessity for such warrants. Permitting a covert search
only on a showing of probable cause compounds any fear of government tyranny.
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PROPOSED AMENDMENTS TO RULE 43

L. SUMMARY OF COMMENTS: Rule 43

[To be completed]

II. LIST OF COMMENTATORS: Rule 43

CR-009

CR-011

CR-012

CR-013

CR-015

CR-017

CR-018

CR-019

CR-022

CR-023

CR-025

CR-026

Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn,,
February 5, 2001

Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn,,
February 5, 2001

Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
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CR-027

CR-029

CR-030

CR-031

CR-033

CR-034

CR-035

CR-036

CR-037

CR-038

CR-039

CR-040

CR-041

CR-042

CR-043

Colorado, February 13, 2001

Thomas W. Hillier, II, Federal Public Defender, Western District of
Washington, February 12, 2001

Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

Judge William A. Knox, United States Judge, February 13, 2001

Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

Judge George P. Kazen, United States District J udge, Southern District of
Texas, February 13, 2001

Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001

Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

Judge William Beaman, February 12, 2001

Judge Susan K. Gauvey, United States Magistrate J udge, D. Maryland,
February 15, 2001
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CR-044 Federal Magistrate Judges Association (Draft Report—Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,

Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February 15, 2001

III. COMMENTS: Rule 43

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing—even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other’s presence.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan

January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.
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Elizabeth Phillips Marsh (CR-013)
Professor of Law

ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge

United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee’s proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing—with or without the defendant’s consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.
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Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia

February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance t0 have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been “extremely grateful for the prompt hearing that
wastes neither time nor money of anyone.” He states that he has never had any objection
to appearance by video conference.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana

February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc. have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Dean A. Stang (CR-025)
Federal Defender

Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
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those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado

February 13, 2001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12, 2001

Mr. Hillier presents a detailed objection to the video teleconferencin g
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12, 2001
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Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant’s
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be “reliable, practical, efficient, and [has had]
no difficulty protecting the ri ghts of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York

February 13, 2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, where the defendant has been already arraigned and bail has
been set.

Larry Propes (CR-033)

Clerk of Court

United States District Court, South Carolina
February 13, 2001

Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant’s consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate J udge
United States District Court
Albuquerque, New Mexico
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February 13, 2001

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can result in unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. Judge Garcia also writes that he has had
experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that
frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant’s consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida

February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government’s consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)

United States Magistrate Judge

United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant understands the
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gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be “denigrated” by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington

Seattle, Washington

February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant’s appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As aresult of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.

Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencin g. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no “downsides.” He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon

February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.
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Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah

February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant’s consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland

February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report—Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed changes to Rule 43, as
being consistent with the proposed rules governing video teleconferencing. The
Association recounts the benefits of using such procedures and suggests that some of the
concerns about the erosion of the process might be addressed if the judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant’s consent.

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001
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Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, is opposed to using video teleconferencing. He
notes a number of obstacles that the courts will face, including delays in transmission. He
believes that the amendment is "before its time." Only when the technology has
advanced further should the amendment be adopted.

A second student, Kimberly Marinoff, expresses concermn about the video
conferencing provision. She believes that it "eviscerates the utility" of the proceedings
"as a wake-up call by insulating the accused from the physical presence of the judge.”
She concludes, however, that if the amendment is to remain, she would support the
alternate version that requires the defendant's consent.

Tom Brzozowski, another student, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A fourth student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the ri ght of the defendant to appear personally in
court and believes that even if a defendant consents 10 video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing should be the
exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
February 15, 2001

On behalf of the judges of his district, J udge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in lowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas

February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
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equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and within two or
three hours the defendant appears with counsel before the magistrate judge via video. He
cannot recall a single instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendant’s rights are
immediately addressed and the proceeding is conducted with the same formality as if the
defendant were in the judge's court. Although he would prefer to have a rule not
requiring the defendant’s consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas

February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extending video conferencing to pleas and sentencing. He notes the long distances
involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)

Federal Public Defender, District of Arizona
Tucson, Arizona

February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
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Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outwei gh the important aspects of having the defendant and counsel
appear personally before the judge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.
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II. LIST OF COMMENTATORS: Rule 53

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 53

Judge Tommy Miller (CR-045)

United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, has presented an extensive written comment on
amending Rule 53 to permit electronic coverage of criminal trials under the trial judge's
discretion. Although he recognizes the concerns associated with broadcasting trials, he
believes that the current rule goes too far. He has drafted a revised Rule 53 that includes
a list of factors for the court to consider in deciding whether to broadcast the case.
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West Virginia, February 7, 2001
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CR-010 (Style) Judge William Beaman, February 12, 2001
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Joe F. Spaniol, Jr., Esq. (CR-001 (Style))
Bethesda, MD.
August 24, 2000

Mr. Spaniol offers two style changes.

Rule 5. First, he recommends that Rule 5(a)(1)(B) should be clarified by adding
the words "without a warrant"

Rule 11. He believes there is an inconsistency between terms used in Rule 11(e)
and 28 U.S.C. § 2255. Rule 11(e) refers to an appellate court setting aside a guilty plea
but § 2255 speaks in terms of a court setting aside judgments and sentences. He notes
that there are thus problems using the words "the plea may be set aside"” in Rule 11. He
recommends that the words in Rule 11(e) should be changed to "and a judgment or
sentence may be set aside."”

Judge Donald C. Ashmanskas (CR-002 (Style))
United States Magistrate Judge

District of Oregon

October 4, 2000

Rule 6. Judge Ashmanskas recommends changes to Rules 6 and 53. With regard
to Rule 6(f) he suggests substituting the term "presiding grand juror” for jury foreperson.
And in Rule 6(f) he suggests that unless there is a provision for district judges to assume
the responsibilities of a magistrate judge, that the indictment could be returned to either a
federal magistrate judge or a district court judge.

Rule 53. In Rule 53 he recommends new language that would extend the
prohibition of cameras, etc. to other areas in the courthouse. He also recommends that
the rule be amended to permit cameras for coverage of naturalization, ceremonial, or
investiture proceedings and for instructional purposes in educational institutions.

Jack E. Horsley, Esq. (CR-003 (Style))
Mattoon, Illinois
October 13, 2000

Rule 5. Mr. Horsley suggests that in referring to an affidavit, the words "or any
other document” be added before the words "filed with it."
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Holly Bench (CR-004 (Style))
Williamsburg, VA
November 29, 2000

Rule 4. Ms. Bench points out that in Rule 4(b)(1)(C) the words "none" may be
referring to something other than the magistrate not being available. She suggests the
following language: "command that the defendant be arrested an brought without
unnecessary delay before a magistrate judge or, if none is available, before a state or local
judicial officer.”

She also suggests adding commas in Rule 4(c)(3)(C) (See her memo)

Ms. Bench also suggests that the language in Rule (c)(4)(B) be changed to read, "the
person on whom the summons was served must return it" as opposed to "the person to
whom a summons was delivered for service must return it."

In Rule 4(c)(4)(C), she suggests adding a comma after the word "summons."

Rule 5. She notes that there may be ambiguity in Rule 5(a)(1)(A) and (a)(1)(B)
regarding who must be the one to personally take the defendant before a magistrate
judge. She asks whether person executing the arrest must be the one or can that person
merely have the responsibility for insuring that the defendant is taken to the magistrate.

She states that there is a possible inconsistency in Rules 5(b) and Rule 5@@)2)C).
In (b) if the defendant is arrested without a warrant, a complaint must be filed. Butin
(©)(2)(C), if a defendant is arrested without a warrant, a warrant must be issued before the
defendant can be transferred.

Steven W. Allen, Esq. (CR-005 (Style))
Jersey City, NJ
December 19, 2000

Rule 26.2(a). Mr. Allen, who is responsible for incorporating the new rules into
MOORE'S FEDERAL PRACTICE has noticed several errors. First in regard to Rule 26.2(a),
he notes that the phrase "the possession” is ungrammatical. The existing rule, he notes,
uses the term "their possession” which is also ungrammatical but better than the new
language. He suggests adding the words, "of the party that called the witness,” after the
words, "the possession.”

Second, in the same rule, he states that the word "witnesses's" appears to be a typo
although he notes that it might mean that production is required if it relates to the
testimony of all of the witnesses.
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Judge Sam A. Joyner (CR-006 (Style))
United States Magistrate Judge
Northern District of Oklahoma
January 30, 2001

Judge Joyner provides a positive endorsement for all of the rules but gives his
strongest recommendation for Rules 1(b), 4, 5,5.1, 9(b), 17(a), 32.1, 41, 43, and 55 as the
most helpful.

He offers no changes to the rules.

Judge James B. Seibert (CR-007 (Style))
(Also CR-022 on the Substantive Rules)
United States Magistrate Judge

ND of West Virginia

February 7, 2001

Rule 5. Judge Seibert strongly approves the consolidation of Rules 32.1 and 40
into Rule 5.

Judge William G. Hussmann (CR-008 (Style))
(Also CR-023 on the Substantive Rules)
United States Magistrate Judge

February 5§, 2001

Judge Hussmann believes that all of the rules that most directly impact his work
are improvements to current practice (E.g. Rules 5, 5.1, 9, 10, 12, 41, and 43).

Judge Robert G. Doumar (CR-009 (Style))
Norfolk, VA
February 9, 2001

Judge Doumar offers style suggestions on a number of rules:

Rule 6. He suggests that in Rules 6(e)(3)(A) and 6(e)(3)(B) that the words "laws
of the United States" be used instead of the "Federal criminal laws." He notes that it may
be problematical on those situations where it is not clear whether the act violates the civil
laws and prosecution may proceed in an indirect manner.
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In Rule 6(f) he suggests that the words "federal Judge" should be substituted for
"magistrate judge' because it is district judges that most often receive indictments in open
court.

Rule 7. In Rule 7(d) he recommends the following language, "the court may itself
or on motion of any party strike surplusage from the indictment or information” instead
of the proposed language.

Rule 11. He suggests substitute wording for Rule 11(b)(H): "Any maximum
possible prison penalty, special assessment, criminal forfeiture, fine, term of supervised
release and that restitution may be ordered as determined as a result of the commission of
the offense.” This wording, he notes, would eliminate other possible penalties and clarify
the issue of restitution.

He also suggests that in Rule 11(b)(J) that the word "authority" should be deleted
and substitute the words "that the court's ability to depart from the guidelines is severely
limited." He believes that the word "authority" can create problems beyond belief.

He commends the Committee for deleting the language in Rule 11(d) concerning
whether the defendant had talked with the government about a plea. He states that that
portion of the inquiry has always caused problems.

In Rule 11(d)(2)(B) he recommends that it be changed to "on motion of the
defendant, if the court determines good cause to have been shown, to allow withdrawal of
the plea.”

Rule 12.1 Rule 12.1(b)(2). He suggests adding the words, "unless the court
otherwise directs.” The 10-day rule may be impossible, he notes, because of the time of
service of the alibi defense.

Rule 12.2 Regarding Rule 12.2(a), he recommends that the words "in the case”
be added as well as Rule 12.2(b) after the words "attorney for the government."

Rule 12.3. In Rule 12.3 he would add "in the case" after the words "attorney for
the government."

Rule 16. Regarding Rule 16(a)(1)}(G), recommends that the experts to be
disclosed be "technical or scientific" expert witnesses, not "specialized knowledge.” He
notes that lay witnesses sometimes have specialized knowledge and that the disclosure
should be limited to technical or scientific experts.

Rule 17. He recommends that it should be a requisite to returned all served
subpoenas to the clerk before trial and also those summons not served
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Rule 24. Rule 24(a)(2)(A). He suggests that instead of the proposed language,
that the following be substituted: "submit further questions that the court may ask if it
considers them proper or with the court's permission ask further questions that the court
considers proper.”

Finally, in Rule 24(b) he recommends the reduction of the number of peremptory
challenges to six and three instead of ten and six. Batson, he says, has eliminated the
need for any peremptory challenges.

Judge William Beaman (CR-010 (Style))
February 12, 2001

Rule 41. He agrees with the language regarding covert searches but notes that
often it is necessary to continue those observations beyond 7 days. Reasonableness, he
states, is the appropriate test.
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IL LIST OF COMMENTATORS: Proposed Amendments To Rules Governing
§ 2254 and § 2255 Proceedings Rule 43

CR-010 Gregory C. Krog, Jr., Memphis, TN, December 12, 2000.

CR-021 Gell R. Kingery, Pro se Staff Attorney, United States District Court, WD
Texas, February 7, 2001

CR-032 Judge Catherine A. Walter, United States Magistrate Judge, United States
District Court, Topeka, Kansas, February 13, 2001.

NI. COMMENTS: Proposed Amendments To Rules Governing
§ 2254 and § 2255 Proceedings Rule 43

Gregory C. Krog, Jr. (CR-010)
Memphis, TN
December 12, 2000,

Mr. Krog is a pro se staff attorney for the United States District Court in the
Western District of Tennessee. He observes that the proposed amendments to the rules
are “merely cosmetic.” He notes that the AEDPA has created new procedural problems
for the federal courts. He believes that the rules should clarify the problem of dealing
with innumerable frivolous successive petitions being sent to the wrong courts. Further,
he notes the inconsistent manner in which petitions are handled. Next, he recommends
that Rule 9 be amended to “flat out” prohibit the filing of such petitions unless an
appellate court has ordered it. He also believes that the rules should more explicitly
explain the relationship and operation of the rules of civil procedure. Until more
substantive changes are made, the rules will lag behind the actual practice.

Gell R. Kingery(CR-021)
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Pro se Staff Attorney
United States District Court, WD Texas
February 7, 2001

Mr. Kingery recommends that the word “petition” in the Committee Note to Rule
3 of the Rules Governing § 2255 Proceedings be changed to “motion” for consistency.

Judge Catherine A. Walter (CR-032)
United States Magistrate Judge
United States District Court

Topeka, Kansas

February 13, 2001.

Judge Walter suggests that Rule 6 of the Rules Governing §§ 2254 and 2255
Proceedings be made gender neutral.



